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A-7829 Ortonville/Ortonville Township 
(Ordinance No. 12-07; Hedge Property; 11 8.26 acres) 

A-7830 Ortonville/Ortonville Township 
(Ordinance No. 12-08; Mclelland-Knippen Property; 1 1 1.28 acres) 

A-783 1 Ortonville/Ortonville Township 
(Ordinance No. 12-09; Ziegler Property; 102.7 1 acres) 

A-7832 Ortonville/Ortonville Township 
(Ordinance No. 12-10; Crookston Property; 3.98 acres) 

A-783 3 Ortonville/Ortonville Township 
(Ordinance No. 12-1 1; Crookston Property; 63.52 acres) 

A-7834 Ortonville/Ortonville Township 
(Ordinance No. 12- 12; Crookston Property; 48.6 1 acres) 

Two issues, scope of review and determination of property ownership, have arisen in the six 
matters comprising the City of Ortonville's (City) filings for annexation by ordinance under 
Minn. Stat. 5 414.033, Subd. 2(3). The factual background includes the ordinances passed by the 
City, the objection by Ortonville Township (Township), and the requested additional information 
received from the City and Petitioners. 

CONTROLLING STATUTES 

The Office of Administrative Hearings (OAH) is an agency in the executive branch. As such, the 
OAH's authority - and in turn the authority of its judges - is statutorily based. The scope of 
action to be taken in annexation proceedings is set out in Minnesota Statutes Chapter 414. 

Minn. Stat. 5 414.01 1, subd. 5, defines "property owner": 



"Property owner" means the fee owner of land, or the beneficial owner of land 
whose interest is primarily one of possession and enjoyment. The term includes, 
but is not limited to, vendees under a contract for deed, and mortgagors. Any 
reference to a percentage of property owners shall mean in number. 

Minn. Stat. § 414.033 provides for annexation by ordinance, which allows a municipality to 
declare land annexed to the municipality under certain limited circumstances. As relevant to this 
matter, the limiting circumstances are set out in Subdivision 2(3) which states in part: 

(3) the land abuts the municipality and the area to be annexed is 120 acres or less, 
. . . and the municipality receives a petition for annexation from all the property 
owners of the land. Except as provided for by an orderly annexation agreement, 
this clause may not be used to annex any property contiguous to any property 
previously annexed under this clause within the preceding 12 months if the 
property is owned by the same owners and annexation would cumulatively exceed 
120 acres; . . . 

Minn. Stat. 5 414.033, subd. 2, permits a municipality to adopt an ordinance annexing land and 
"any such land is deemed to be urban or suburban in character or about to become so if: . . . (3) 
the land abuts the municipality and the area to be annexed is 120 acres or less . . ." 

The City and Petitioners maintain that all of the statutory standards have been met; therefore, 
approval of the ordinances is appropriate. The Township maintains that the land is not "urban or 
suburban in character or likely to become so" and that beneficial ownership of the properties 
renders the area to be annexed greater than 120 acres; therefore, approval of the ordinances is not 
appropriate. 

FACTUAL BACKGROUND 

Fee Ownership and Location 

The requests for annexation consist of six petitions filed with the City for annexation by 
ordinance. The petitioners are the long-time fee owners (original owners) and three recent 
owners of portions of the total area to be annexed (Subject Area). The total acreage of the 
Subject Area is approximately 448 acres. The recent owners received quitclaim deeds from the 
original owners on September 27,2012. Each deed describes the transfer as a gift. Each 
quitclaim deed expressly limits the use of the property to agricultural uses and expressly 
subordinates the recent owners' interests to a mining lease and option (described below). Each 
deed reserves to the original owners all rights to receive the proceeds of the mining lease and 
option. While the entirety of the Subject Area is approximately 448 acres in area, none of the 
individual parcels exceed 120 acres. The sole petitioner with multiple parcels does not possess 
more than 120 acres in the aggregate. 

The terms of each quitclaim deed are identical except for the grantee and the description of the 
deeded property (referred to as "Subject Property"). Each deed identifies Gayle E. Hedge and 
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Colleen M. Hedge as the "Grantor." Each deed contains quitclaim grant language to the 
individual grantee or grantees accompanied by the following language: 

. . . reserving and excepting for the benefit of Gayle E. Hedge and Colleen M. 
Hedge, as joint tenants, the right to receive any and all payments due to Grantor 
under that certain Aggregate Mining & Lease and Agreement ("Lease") between 
Grantor, as landowner, and Glacier Resources, Ltd. ("Glacier"), as Lessee, dated 
April 26,2006 and that certain Option Agreement dated April 26,2006 (as 
amended by Agreements to Extend the Term of Option Agreement dated March 
2 1,20 1 1 and March 2 1,20 12) ("Option"), as evidenced by that certain 
Memorandum of Lease ("Memorandum of Lease") recorded as Document No. 
160958 with the Big Stone County Recorder's office, which Lease and Option 
covers the Subject Property as well as other parcels of real property. 

Grantor and Grantee acknowledge that the Subject Property is subject to (i) the 
superior rights and interests of Glacier (and its affiliate Strata Corporation) under 
the Lease and Option, (ii) the rights and interests of Clark Mastel under an 
existing agricultural lease between Grantor, as Landowner, and Clark Mastel, as 
Lessee, which expires on May 3 1,20 13, and (iii) a restriction herein being 
declared by the Grantor that the Subject Property be used only for agricultural 
purposes except for the uses by the Lessee Glacier (and its affiliate Strata 
Corporation) under the Lease. 

Abutting Requirement 

Each of the subject properties abuts the City of Ortonville. 

Option and Lease 

The option described in the quitclaim deeds was executed on April 26,2006, by the Hedges and 
Glacier Resources, Ltd. The option allows Glacier to convert the agreement into a lease 
(described below) at any time during the option period, at the sole discretion of Glacier. The 
option is expressly binding on the parties' heirs and assigns. The Hedges are required to provide 
proof of marketable title to Glacier. Throughout the period of the option, Glacier is granted the 
right of access to the Subject Area for the purpose of exploration and investigation of mineral 
deposits and suitability of the Subject Area for conducting mining, processing, and shipping of 
aggregate. Under the terms of the option, notice by Glacier commences the lease agreement. 
The option has been extended twice and currently expires on March 2 1,20 1 5. 

The lease governs the entire Subject Area. By its terms, the lease agreement was "made and 
entered into" on April 26,2006, when the lease was executed by the Hedges (as the landowner of 
the entire Subject Area) and Glacier. The commencement date of the lease is defined as "the date 
of execution of this Aggregate Mining & Lease Agreement." The lease includes a purchase 
agreement for the aggregate extracted from the Subject Area, and sets out the amounts in royalty 
payments that will be paid to the Hedges for aggregate removed. As set out in Article 4, the term 
of the lease "shall begin on the date of this Aggregate Mining & Lease Agreement (the 
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"Commencement Date") and will continue uninterrupted until all commercially mineable 
Aggregate located upon the Property has been depleted, as determined at the sole discretion of 
GLACIER, or until December 3 1,2060 (the "Expiration Date"), whichever is earlier, or until 
terminated as provided for in this Aggregate Mining & Lease Agreement." Glacier also has the 
option of extending the lease agreement indefinitely past 2060, so long as commercially mineable 
aggregate remains. 

In addition to mineral extraction rights, the lease affords to Glacier use of the entire surface of the 
Subject Area, limited only by rights of the landowner to engage in agricultural uses in those areas 
not utilized by Glacier. Article 3 of the lease authorizes extensive mineral extraction, processing, 
and transportation activities on the surface of the Subject Area. These activities include bringing 
recycled asphalt and concrete materials onto the property for blending with mined aggregate. 

Article 1 1 of the lease authorizes Strata Corporation to act as the "operating entity" in the 
exploration, mining, removal and transportation of aggregate material. Strata Corporation is 
expressly authorized under the lease to conduct operations on the property. 

ANALYSIS 

Land Deemed to be Urban or Suburban in Character 

The Township has asserted that the underlying nature of the transactions demonstrates that the 
Subject Area will be used in a manner inconsistent with urban or suburban uses. The Township 
urges that the OAH deny approval of the ordinances for not meeting this statutory standard. The 
Petitioners and the City assert that the statutory authority of the OAH in annexations by 
ordinance does not extend to making that determination. 

Minn. Stat. 5 414.033, subd. 2, permits a municipality to adopt an ordinance annexing land and 
"any such land is deemed to be urban or suburban in character or about to become so if: . . . (3) 
the land abuts the municipality and the area to be annexed is 120 acres or less . . ." 

Minn. Stat. 5 414.033 does not authorize the OAH to conduct an inquiry into the urban or 
suburban nature of the Subject Area. So long as the Subject Area meets the jurisdictional 
limitations of the statute, the question of "urban or suburban in character" is resolved by the fact 
of the municipality's adoption of the annexing ordinance. See Gilbert v. Minn. State OfJice of 
Strategic and Long-Range Planning, CX-0 1 - 122 1 (Minn. App. 2002). The Legislature has 
determined that for small parcels of land, suitability of annexation is best determined by the 
municipality, not by the OAH. 

Beneficial Ownership 

Status of Lease 

As an initial matter, the City denies that the lease is in effect. The petitioners also contend that 
only an unexercised option is in effect and that the Township has engaged in "speculation" as to 
the status of the lease. It may be argued that these assertions are contradicted by: 1) the terms of 
the lease; and 2) a number of actions taken in furtherance of the use of the Subject Area (held in 
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fee by the original owners and recent owners) as an aggregate quarry. For example, the 
Environmental Assessment Worksheet (EAW) prepared by the Big Stone County Environmental 
Officer for a project entitled Strata Corporation's Proposed Big Stone Quarry (Proposed Quarry) 
includes the following: 

The proposed granite quarry consists of a 95.55 acre quarry on a 478 acre rural 
site located southeast of Ortonville, MN within Big Stone County (Figure 1). The 
quarry development is located approximately 1,500 feet from the southern most 
edge of the Ortonville City limits. The quarry site is on private land 
perpetually leased by Strata Corporation from Gayle & Colleen Hedge, local 
residents and business owners. . . . (Emphasis added.) 

In addition to the EAW, Strata Corporation applied for and obtained a Conditional Use Permit 
(CUP) in furtherance of the Proposed Quarry project. The CUP permit title is "Application of 
Strata Corporation, dated December 22,2012, lessee of Gayle E. Hedge and Colleen M. 
Hedge, property owners in the County of Big Stone, State of Minnesota for a conditional use 
permit to establish a granite quarry on the following described property." (Emphasis added.) 
The property described is the entirety of the properties that are the subject of the annexations. 
The application date appears to be a typographical error, as the CUP was granted on May 15, 
2012, and recorded with the Big Stone County Recorder on the same date. 

Strata Corporation is in privity with Glacier, as recognized in both the terms of the lease 
agreement and in the language in all of the quitclaim deeds. Strata Corporation has asserted that 
it is a lessee of the entirety of the Subject Area in proceedings to obtain required government 
approval for its intended operation of an aggregate quarry. Strata is expressly authorized to take 
these actions under the lease agreement between the Hedges and Glacier. Only Glacier is 
authorized to take these actions under the Option Agreement. Approval has been obtained in the 
form of a CUP issued by Big Stone County. The original owners were aware of Strata 
Corporation's CUP application and have acquiesced in that action. One of the two original 
owners, Gayle Hedge, has denied that Glacier Corporation has exercised its right under the 
Option Agreement. 

The information presented regarding the lease strongly suggests that a leasehold interest currently 
exists running fiom the original owners to Glacier. But any dispute over this information would 
best be resolved at a hearing, where evidence could be assessed in light of testimony, and the 
credibility of that testimony determined. As noted above, the OAH has no authority to conduct a 
hearing into issues arising from disputes over annexations by ordinance. See Gilbert v. Minn. 
State Office of Strategic and Long-Range Planning, CX-0 1 - 122 1 (Minn. App. 2002). The 
Administrative Law Judge reaches no conclusion as to whether a beneficial ownership interest 
exists in favor of Glacier within the meaning of Minn. Stat. 5 4 14.0 1 1, subd. 5. 

Effect of the Option Agreement 

Unlike the lease, there is no dispute that the Option Agreement is in effect. In the Option 
Agreement the Hedges have retained ownership in the mineral rights that exist in the Subject 
Area. The interest passed by the original owners to the new owners reserves both the right of the 
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"Grantor, as landowner, and Glacier Resources, Ltd. ("Glacier"), as Lessee . . ." For this 
reservation to be effective in the absence of a commenced lease, the original landowners must 
retain the ownership of that which is being leased and that continued ownership interest must 
exist beyond the date of the quitclaim deeds. As stated in the Option Agreement: 

WHEREAS, LANDOWNER warrants being the rightful owner of Real 
Property and the underlying Aggregate (Sand, Gravel, Stone, Bedrock, Granite, 
etc.) Mineral Rights and Aggregate Reserves, consisting of approximately 478 
acres situated in Ortonville Township, Big Stone County, Minnesota, legally 
described and depicted in Exhibit A attached hereto and incorporated herein 
(hereinafter referred to as "Property"); ... (Emphasis added.) 

Thus, the original landowners, by entering into the Option Agreement, which is by its terms 
binding on the original landowner's heirs and assigns, separated the rights to the underlying 
aggregate (hereinafter "mineral rights") from the other rights to the entirety of the Subject Area. 

The practice of separating mineral rights of all sorts from the other rights in real property is long 
standing and expressly recognized in Minnesota. In Washburn v. Gregory Company, 147 N.W. 
706, 708 (Minn. 1914), the Minnesota Supreme Court described this practice as follows: 

It is well settled in this state, as elsewhere, that the owner of land may segregate 
the mineral estate from the rest of the land, and convey either interest without the 
other. It is also clear that the reservation in this case was valid. Carlson v. 
Minnesota Land & Colonization Co. 1 13 Minn. 36 1,129 N. W. 768; Buck v. 
Walker, 115 Minn. 239, 132 N.W. 205, Ann. Cas. 1912D, 882. As stated by 
Chief Justice Start in the Buck case: "Contracts excepting ores and minerals fiom 
grants of land with a reservation of the right to enter upon the portion thereof 
granted are in accordance with long-established usage and have been invariably 
held by the courts to be valid." As stated by Mr. Justice Lewis in the Carlson case: 
"The owner may convey any part of real estate. He may convey some particular 
deposit or stratum and retain the surface, or he may convey a part or all of the 
mineral strata or deposits and retain the surface. Such strata or deposits are land." 
There is no dissent fiom the proposition that such an interest so created or 
reserved is land, whatever may be the case under leases or other contracts under 
which the right to mine is granted for a fixed term. "The minerals and surface 
interests may, by separate conveyances, become separate pieces of real estate, and 
held by different persons, and each estate may be separately seized and sold by 
execution, and each may be defeated by the statute of limitations as any other real 
estate. (See Kincaid v. McGowan, 88 Ky. 91, [4 S.W. 802, 13 L.R.A. (N.S.) 2891 
where the matter is fully discussed.) The mineral estate, when severed by 
conveyance, being separate real estate, may be taxed as other real estate." Stuart 
v. Commonwealth, 94 Ky. 595,23 S.W. 367. That mines may form a distinct 
possession and a different inheritance from the surface lands was the settled law 
in England and in this country long before the enactment of any statute on the 
subject. Caldwell v. Copeland, 37 Pa. St. 427,78 Am. Dec. 436. It would seem to 
follow logically that the mineral estate, being land, is taxable separately from the 
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surface, when the owners are different, just as when the owner of a tract of land 
conveys a part of it to another the parcel of each is taxable separately. And that 
this is the law, even in the absence of statute, there can be no doubt. 37 Cyc. 775, 
and cases cited in note 64; note to Wove County v. Beckett, 17 L.R.A. (N.S.) 688. 

The express terms of the Option Agreement bind the original owners to enter into a lease for the 
extraction of specified minerals throughout the entire Subject Area. The language in the 
quitclaim deeds issued to the new owners recognizes those rights. The only manner in which the 
original owners could comply with their obligation to make the lease effective (assuming that it 
is not already effective) is through the original owners retaining both the mineral rights and 
extensive surface rights of use and access as described in both the option and the lease 
agreement. This retention of rights by the original owners meets the definition of property owner 
under Minn. Stat. 8 414.01 1, subd. 5. 

While the argument could be made that the mineral estate alone does not meet the statutory 
definition relating to possession and enjoyment, the extent of activities afforded to the lessee 
under the lease indicates that the retention of rights extends through the use and enjoyment of the 
surface for the stated purposes of both the option and lease agreement. To conclude otherwise 
would allow the original owners to transfer only beneficial use of a mineral estate to 
GlacierIStrata by way of a lease without sufficient access to extract those minerals. This would 
be an absurd result, and contrary to the language contained in both the option and the lease 
agreement. The potential for the option to expire creates a contingent remainder in those rights 
of possession and enjoyment encumbered by the lease agreement and option, but that is not a 
present right. 

The original owners (and signatories to both the option and the lease) have transferred their fee 
interest in a large portion of the Subject Area by deed to other individuals. This raises a 
question, under the structure of these transactions, as to whether the privity of estate required to 
bring a lease into existence remains after the original owners have transferred their fee interest by 
way of quitclaim deeds. But considering all the transactions in total regarding the Subject Area, 
including the option, lease, and quitclaim deeds, it appears that the parties to those transactions 
intended for the Hedges to retain sufficient ownership interest in the Subject Area to make the 
lease effective upon exercise of the option. Thus, the Hedges remain beneficial owners of all the 
parcels through at least the term of the Option Agreement. 

Compliance with Minn. Stat. 6 414.033 

As discussed above, the municipality must receive "a petition for annexation fiom all the 
property owners of the land." Minn. Stat. 5 414.033, subd. 2(3). The City and Petitioners have 
cited Blee v. City of Rochester et al., 109 N. W.2d 44 (Minn. 196 I), in support of the proposition 
that the owner of the interest that is primarily one of possession and enjoyment is the required 
petitioner in an annexation proceeding. In Blee, the purchaser by contract for deed was found to 
be the owner under the statute, with a superior interest to the fee owners of the property. In 1978, 
the Minnesota Legislature reinforced that possession and use were to be the touchstones of the 
statutory requirement by deleting "in contemplation of ultimate ownership" fiom the beneficial 
owner portion of the definition of property owner in Minn. Stat. § 4 14.0 1 1, subd. 5. Contractual 
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arrangements can afford possession and use of property over and above that of a fee owner and 
result in recognition of beneficial property ownership without fee ownership. See Federated 
Retail Holdings, Inc. v. County of Ramsey, A1 1-2093 (Minn. September 19,20 12) (leasehold 
interest can run with the land where there is: (1) privity of estate; (2) a covenant that touches and 
concerns the land; and (3) the ability and fact of assignment). 

With the Option Agreement in effect, the Hedges remain beneficial owners whose primary 
interest is possession and enjoyment through the terms of the Option Agreement. The Hedges 
are named as petitioners only in Docket No. A-7829, and are also the fee owners of the property 
in that docket. Therefore, Ordinance No. 12-07 (Docket No. A-7829) must be approved. The 
Hedges are not named on any of the other five petitions. As the Hedges are beneficial owners of 
the other five parcels, each of those five ordinances must be denied as lacking jurisdiction as "all 
of the property owners" are not named in the petition for annexation by ordinance. See Gilbert v. 
Minn. State OfJice of Strategic and Long-Range Planning, CX-0 1 - 122 1 (Minn. App. 2002). . 

CONCLUSION 

The urban or suburban character of the Subject Area is outside the jurisdiction of the OAH in 
proceedings under annexation by ordinance. The OAH must determine that the jurisdictional 
requirements for an annexation by ordinance are met before an ordinance is approved. The OAH 
cannot conduct a hearing regarding disputes over the propriety of an annexation by ordinance. 
Where the presented facts show that there is a jurisdictional defect, the ordinance must be denied. 

Docket No. A-7829 has been approved as there are no procedural defects present. 

Dockets Nos. A-7830, A-7831, A-7832, A-7833, and A-7834 have been denied as the City did 
not receive petitions for annexation from all of the property owners as required by Minn. Stat. 5 
414.033, subd. 2(3). 
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PAUL C. BLACKBURN 
Attorney at Law 

PO Box 17234 
Minneapolis, MN 55417 

 

Cell 612‐599‐5568   /   paul@paulblackburn.net 

 

 
 
 
February 13, 2013 
 
VIA EMAIL:  tim.omalley@state.mn.us 
 
The Honorable Timothy J. O’Malley 
Assistant Chief Judge 
Office of Administrative Hearings 
Municipal Boundary Adjustments Unit 
P.O. Box 64620 
St. Paul, MN 55164‐0620 
 
Re:  A-7829 Ortonville/Ortonville Township 
 (Ordinance No. 12-07; Hedge Property; 118.26 acres) 
 A-7830 Ortonville/Ortonville Township 
 (Ordinance No. 12-08; McClelland-Knippen Property; 111.28 acres) 
 A-7831 Ortonville/Ortonville Township 
 (Ordinance No. 12-09; Ziegler Property; 102.71 acres) 
 A-7832 Ortonville/Ortonville Township 
 (Ordinance No. 12-10; Crookston Property; 3.98 acres) 
 A-7833 Ortonville/Ortonville Township 
 (Ordinance No. 12-11; Crookston Property; 63.52 acres) 
 A-7834 Ortonville/Ortonville Township 
 (Ordinance No. 12-12; Crookston Property; 48.61 acres) 
 
Dear Judge O’Malley: 

Ortonville Township (“Township”) respectfully requests leave to supplement its Objection to the above 
captioned petitions for annexation, and specifically requests one week, until February 20, in which to 
prepare and file its supplement.   

On January 16, 2013, you required the City of Ortonville (“City”) and the petitioning landowners 
(“Petitioners”) to provide additional information related to two specific issues and also to provide the 
mining lease between Glacier Resources, Ltd. (“Glacier”) and Gayle and Colleen Hedge (“Hedges”).  On 
Monday, February 11, the City responded and provided a copy of the Option Agreement between 
Glacier and the Hedges and legal argument related to this document.  Yesterday, the Petitioners 
responded and provided the Option Agreement and its attached Aggregate Mining & Lease Agreement, 
an Affidavit of Gayle Hedge containing additional factual information, and legal argument related to 
these documents. 

 Now that the City of Ortonville and the petitioning property owners have provided the information you 
required, the Township requests leave to supplement its objection, because the documents provided by 
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annexation under Minn. Stat. § 414.031.  See Rockford Township v. City of Rockford, 608 N.W.2d 903, 
906 (Minn. App. 2000).  Accordingly, the Township requests that the OAH deny the City’s Petitions.   

 
To support its allegations, the Township provides evidence of the following: 

• the properties described in dockets A-7829 through A-7834 (together “Properties”) were 
formed in September of this year through division of a 448.3 acre property (“Hedge 
Property”) owned by Gayle E. Hedge and Colleen M. Hedge (together the “Hedges”); 

• the land comprising the Properties has been under development since 2006 as a mine site, 
such that the Properties are all encumbered by an Option Agreement and an Aggregate 
Mining & Lease Agreement (“Mining Lease”) between Glacier Resources, Ltd. 
(“Glacier”) and  the Hedges; 

• the Mining Lease includes an initial term beginning upon execution of the Option 
Agreement and continuing through 2060, that may be extended at Glacier’s sole 
discretion for an unlimited number of ten year periods, such that the Mining Lease is a 
perpetual lease; 

• Glacier has assigned some or all of its rights under the Option Agreement and Mining 
Lease to its affiliate, Strata Corporation (“Strata”) (together “Mining Companies”); 

• the Hedges divided the Hedge Property by means of  quit claim deeds granted as gifts by 
the Hedges to a number of their close relatives (together, “New Fee Owners”);  

• the New Fee Owners have nominal rights to possess and enjoy their Properties due to the 
superior rights afforded to the Mining Companies by the Option Agreement and Mining 
Lease; 

• the quit claim deeds limits the only possible non-mining use of the Properties to 
agricultural uses, subject to the superior rights of Mining Lease; 

• under the terms of the quit claim deeds provided by the Hedges to the New Fee Owners, 
the New Fee Owners have no right to receive payments under the Option Agreement or 
Mining Lease, as this right has been expressly reserved by the Hedges to themselves;  

• if the annexation proceeds, mine development will continue and the Properties will be 
managed primarily as a single mine site for the benefit of the Mining Companies and the 
Hedges; the New Fee Owners will receive no benefit for this use; 

• even though fee ownership of the Hedge Property has been divided among the New Fee 
Owners, beneficial ownership of the Properties remains almost entirely unified within the 
possession of the Hedges and the Mining Companies, such that the New Fee Owners hold 
the Properties primarily for the benefit of the Hedges and the Mining Companies, making 
the Hedges and the Mining Companies the primary beneficial owners of the Properties;  

• neither the Hedges nor the Mining Companies signed the property owners’ petitions to 
the City for annexation of each of the Properties (the Hedge’s submitted a petition for 
only the single lot the deed for which they retained, but the Mining Companies did not 
sign this property owner petition or any other petition);  

• the Properties are contiguous to each other, cumulatively exceed 120 acres, and their 
annexation is sought within the same 12-month period; and 

• the Properties’ boundaries have been severely gerrymandered so that they appear to 
comply with Subdivision 2(3)’s requirement that all properties “abut” the City’s 
boundary. 

 
In short, the evidence indicates that the Hedge’s divided the Hedge Property primarily to avoid 
Subdivision 2(3)’s 120 acre limit, and did so in a manner that retained almost all of the beneficial interest 
in the Properties to themselves and the Mining Companies.   
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When a fee owner holds a property primarily for one or more beneficial owners, the Municipal 
Boundary Adjustments Act, Minn. Stat. § 414.01 et seq. (“Chapter 414”), considers the beneficial owners 
to be the “property owners,” as this term is defined by Minn. Stat. § 414.011 Subd. 5.   
 

Subdivision 2(3) requires that all property owners of land sought to be annexed submit a petition 
for annexation.  Here, the beneficial owners did not submit such petitions, only the New Fee Owners did, 
such that “all the property owners of land” have not submitted petitions for annexation to the City.  Where 
statutory requirements have not been met, the OAH must deny the annexation or refuse to issue an order. 
Thomastown, 323 N.W. 2d. at 745-746. 
 

All of the Properties are owned primarily by the same beneficial owners; therefore, for the 
purposes of Subdivision 2(3) the Properties are “owned by the same owners.”  As the Properties also are 
contiguous to each other, “cumulatively exceed 120 acres,” and the City is seeking to annex all of them in 
the same 12-month period, the Properties may not be annexed pursuant to Subdivision 2(3).  As such, the 
City’s Petitions are in violation of state law and must be denied.  Id.  
 

Approval of the City’s Petitions would for practical purposes void Subdivision 2(3)’s 120 acre 
limit, because any owner of a property larger than 120 acres that also abuts municipal land and is not 
served by wastewater facilities could seek annexation under Subdivision 2(3) merely by dividing the 
property into lots smaller than 120 acres, retaining most of the benefits of ownership, and transferring fee 
title to shell owners who hold their properties primarily for the benefit of the beneficial owners.  The 
OAH may not permit such loophole to frustrate legislative intent. Since approval of the Petitions would 
frustrate the legislature’s prohibition on sequential annexations by the same property owners, the OAH 
may not approve the Petitions.   

 
Also, the Properties are not “urban or suburban in character or about to become so . . .” Minn. 

Stat. § 414.033 Subd 2.  Irrefutable evidence indicates that the property would be used as an aggregate 
mine, which use is not typically an urban or suburban land use, but is far more often a rural land use.  
Further, the size of the combined Properties relative to the size of the City and the geographical 
relationship of the Properties to the City mean that the proposed annexations would extend the City’s 
boundaries well beyond an area of land that could reasonably be described as “urban or suburban in 
character or about to become so . . .” This factual dissonance with the presumption established through 
use of the word “deemed” in Minn. Stat. § 414.033 Subd. 2 indicates that this annexation does not fall 
within the legislature’s intended scope of Subdivision 2(3).  As such, Subdivision 2 as a whole is 
inapplicable to the proposed annexations, and the City’s petitions are without foundation in law, as would 
be any OAH approval of them.   
 

Finally, the Township asserts that the information in this letter is relevant to Minn. Stat. § 
414.033 Subd. 10, which authorizes the OAH to require the City or property owners to furnish additional 
information about whether a proposed annexation conforms to statutory criteria.  The Township 
recognizes that the OAH’s authority to review annexations by ordinance is limited to jurisdictional 
matters and does not include substantive review.  Thomastown, 323 N.W. 2d. at 745-746 (1982), cf. 
Gilbert v Minnesota Planning, 2002 Minn. App. LEXIS 117, *7 (Minn. App. 2002) (unpublished).  Since 
the issues raised by the Township relate entirely to jurisdictional matters, the OAH may use its 
investigatory authority here.  Where substantial evidence of a violation of state law is presented indicating 
that a City is acting outside of the scope of its annexation by ordinance authority, but such evidence is 
deemed by itself insufficient to fully inform an OAH decision, the agency must exercise its Subdivision 
10 discretion to seek additional information about possible violations of law.  Although the OAH’s 
authority under Minn. Stat. § 414.033 Subd. 10 is discretionary, given the facts presented here, a failure to 
exercise this discretion would be arbitrary and capricious.  
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Even though Subdivision 2(3) does not provide a formal opportunity for or require township 
submission of an objection to the OAH,1 the Township nonetheless files this objection pursuant to Minn. 
Stat. § 414.031, which is the appropriate section under which this annexation must be reviewed when a 
city lacks jurisdiction under Minn. Stat. § 414 Subd. 2.  Rockford, 608 N.W.2d  at 906.  In addition, the 
Township asserts that approval of this annexation would violate the Minnesota Administrative Procedures 
Act, Minn. Stat. § 14.001 et seq., and violate the Township’s constitutional and statutory due process 
rights.   

 
STATEMENT OF FACT 

 
The Township retained a title agent to search the titles of the Properties, and the agent did so on 

or about November 20th, 2012.  The title agent provided the Township with copies of all documents found 
related to the property from 2005 to present.  The facts related to property ownership alleged herein are 
based on the documents found in this title search, as well as other publically available documents.  It is 
possible that the Hedges and/or the Mining Companies have changed property ownership instruments in 
the period between the title search and filing of this objection.  The Township reserves the right to revise 
its objections should additional relevant documents or information be discovered.  
 
1. As described in a Memorandum of Lease filed with the Big Stone County Recorder on May 8, 
2006 (attached as Exhibit A), on or about April 26, 2006, the Hedges entered into an Option Agreement 
and Mining Lease with Glacier for the Hedge Property, all of which is located within Ortonville 
Township, Big Stone County.  According to a Certificate of Survey attached to the Memorandum of 
Lease, the legal description of the Hedge Property is: 
 

That part of Township One hundred twenty-one (121) North, Range 
Forty-six (46) West, Original, Big Stone County, Minnesota, described 
as follows: 
 
The South Half of the Southwest Quarter (S1/2 SW1/4) lying 
southwesterly of the railroad right of way in Section Fifteen (15) of said 
Township. 
 
Government Lot Five (5) lying southerly of the railroad and easterly of 
the center of the Whetstone Diversion Channel and Government Lot six 
(6) easterly of the Whetstone Diversion Channel, all being located in 
Section Sixteen (16) of said Township. 
 
That part of Northeast Quarter of the Northeast Quarter (NE1/4 NE1/4), 
Government Lot one (1), Government Lot Three (3), and Government 
Lot four (4), all being located easterly of the center of the Whetstone 
Diversion Channel, and all being located in Section Twenty-one (21) of 
said Township. 
 
That part of the Northwest Quarter (NW1/4) lying southerly of the 
Railroad right of way, EXCEPTING Outlot 2; Government Lots One (1) 
and Two (2) lying easterly of the center line of the Whetstone Diversion 
Channel; and the East Half of the Southwest Quarter (E1/2 SW1/4) and 
the South Half of the Southeast Quarter (S1/2 SE1/4, Except Outlots One 

                                                           
1 Since all objections regardless of the annexation type are jurisdictional under M.A.R. § 6000.0500, the OAH has 
discretion to consider the Township’s Objection as it would any other.   
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(1) and Three (3), all being located in Section Twenty-two (22) of said 
Township.   
 
Said tract contains 478 acres more or less and is subject to any easements 
of record. 

 
The Certificate of Survey also includes a map of the Hedge Property.   

 
2. The Memorandum of Lease states that Option Agreement commenced on April 26, 2006, and 
terminated on March 31, 2011 (the Option Agreement has since been renewed twice, see paragraph 12, 
below, such that it is still in effect), and that upon exercising the Option Agreement the initial term of the 
Mining Lease would continue through December 31, 2060, with an irrevocable option to it extend it for 
an indefinite term beyond the initial lease term via optional ten-year increments, as well as a final two-
year term should a further ten-year increment not be elected.   
 
3. On December 20, 2010, Darren Wilke, the Environmental Officer for Big Stone County filed an 
Environmental Assessment Worksheet (“EAW”) with the Minnesota Environmental Quality Board for an 
aggregate mine that Stata proposed to construct on the Hedge Property (the EAW and Attachment A 
thereto, Strata’s Executive Summary, are attached as Exhibit B2).  Among other things, the EAW states: 
 

The quarry site is on private land perpetually leased by Strata 
Corporation from Gayle & Colleen Hedge, local residents and business 
owners.  [EAW at 2 (emphasis added).]   
 

*** 
The proposed granite quarry has been in the design phase since 2006. 
[EAW at 2.] 

*** 
Total project acreage: One-hundred total acres including a 95.55 acre 
primary mine & processing area plus ancillary operations within a 478 
acre private property parcel.  Ancillary operations include a 1.09 mile 
long quarry access road, ±1,600 lineal feet of overland conveyor line 
with adjoining service road, and 9,170 ft of new railroad track with 
±3,200 lineal feet of adjoining service road built off-site on BNSF 
property.  Additionally, the project proposes to create a separate ±59 acre 
Rare Plant Protection Area in which several species of rare and/or 
endangered plants along with rare wetland features and pristine granite 
rock outcrops will be permanently protected by way of property gifting 
to the adjacent Big Stone National Wildlife Refuge. [EAW at 3 
(emphasis added).] 

 
4. The EAW includes a map of the “Final Project Design” as Figure 3.  This map shows three 
quarry pit areas running roughly south to north through the center of the Hedge Property surrounded by a 
required buffer zone, as well as some of the ancillary facilities such as the rail spur and mitigation area.   
 

                                                           
2 The remaining attachments to this 603 page document are available online at 
http://www.bigstonecounty.org/environmental/strata/StrataEAW.zip. The Township can provide a hard copy of this 
document upon request.   
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5. On December 21, 2011, the Big Stone County Planning Commission published its Notice that 
Strata had filed an Application for a Conditional Use Permit with the County (attached as Exhibit C) to 
construct and operate an aggregate mine on the Hedge Property.   
 
6. On February 8, 2012, the Township: (1) enacted a Resolution to Study Development of 
Ordinances for a Comprehensive Plan, Zoning and Regulation of High-Impact Facilities in Ortonville 
Township (“Planning Resolution”), which resolution shows an intent to take over planning functions 
related to a number of land uses, including aggregate quarry development, as well as establishment of a 
committee and resources to do so; (2) established a Planning and Zoning Board to undertake the study 
required by the Resolution as well as other planning and zoning functions;  and (3) enacted an Interim 
Ordinance Placing a Moratorium on New or Expanded High Impact Industrial, Agricultural and 
Commercial Facilities, Ordinance 2012-1 (“Interim Ordinance”), which prohibited establishment of new 
aggregate quarries for commercial purposes within Ortonville Township.  (the Planning Resolution and 
Interim Ordinance attached as Exhibit D.)   
 
7. Despite the Township’s Interim Ordinance, Big Stone County approved Strata’s CUP Application 
on May 15, 2012.  Big Stone County Conditional Use Permit 11-4970 (“County CUP”) (attached as 
Exhibit E).   
 
8. The CUP approved an alternative rail spur configuration (Alternative #3-C), County CUP at 8, 
which configuration is shown on a map submitted by Strata to the Big Stone County Commission on 
April 11, 2012, entitled “Alternative Rail Line Location” (attached as Exhibit F).  This map shows the rail 
line running through the center of the Hedge Property along the eastern edge of the proposed quarry pits.  
This configuration means that the rail line appears to bisect lots H and J of the Properties and may limit 
agricultural access to portions of these lots.  Since the Mining Companies have not submitted a City 
conditional use permit application, it is uncertain whether this map represents its preferred configuration, 
but the Township believes this is likely.   
 
9. Rather than attempt to construct its mine pursuant to the County CUP, it appears that Strata and 
the Hedges elected to seek annexation of the Hedge Property into the City of Ortonville 
contemporaneously with an application for a City Conditional Use Permit for the proposed mine.   
 
10. A title search for the Hedge Property disclosed among other things that on September 27, 2012, 
the Hedge Property was divided into the six Properties via five quit claim deeds marked by the Big Stone 
County Recorder as documents 170721 through 170725 (attached as Exhibit G), all executed and filed on 
the same day.  The quit claim deeds transferred the Properties to the following individuals (together “New 
Fee Owners”) in the amounts shown: 
 

New Fee Owners Acres Lot Legal Description 

Alan Thomas Knippen 
Kimberly Ann 
McClelland-Knippen 
951 Colgate Street 
P. O. Box 93 
Big Stone City, SD 
57216 

111.28 J 

Lot J of the South Half of the Southwest Quarter (S1/2 SW1/4) of 
Section Fifteen (15) and of the West Half (W1/2) of Section Twenty-
two (22), all in Township One Hundred Twenty-one (121) North, 
Range Forty-six (46) West of the 5th P.M., according to the Plat on 
file in the office of the County Recorder, Original, Big Stone 
County, Minnesota, in Book 5 of Plats, page 424, consisting of 
approximately 111.28 acres. 

Geraldine Ann 
Crookston 
8238 South High Court 

3.98 L 
Lot L of the Southwest Quarter of the Southwest Quarter (SWI/4 
SWI/4) of Section Fifteen (15), of Government Lot Six (6) of 
Section Sixteen (16), of the Northeast Quarter of the Northeast 
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Centennial, CO 80122 Quarter (NE1/4 NE1/4) of Section Twenty-one (21), and of the 
Northwest Quarter of the Northwest Quarter (NW1/4 NW1/4) of 
Section Twenty-two (22), all in Township One Hundred Twenty-one 
(121) North, Range Forty-six (46) West of the 5th P.M., according to 
the Plat on file in the office of the County Recorder, Original, Big 
Stone County, Minnesota, in Book 5 of Plats, page 424, consisting of 
approximately 3.98 acres. 

Geraldine Ann 
Crookston 
8238 South High Court 
Centennial, CO 80122 

63.52 M 

Lot M of Government Lot Six (6) of Section Sixteen (16) and of the 
Northeast Quarter of the Northeast Quarter (NE1/4 NE1/4) of 
Section Twenty-one (21), all in Township One Hundred Twenty-one 
(121) North, Range Forty-six (46) West of the 5th P.M., according to 
the Plat on file in the office of the County Recorder, Original, Big 
Stone County, Minnesota, in Book 5 of Plats, page 424, consisting of 
approximately 63.52 acres. 

Geraldine Ann 
Crookston 
8238 South High Court 
Centennial, CO 80122 

48.61 N 

Lot N of Government Lot Six (6) of Section Sixteen (16), of 
Government Lots One (1), Three (3) and Four (4) and the Northeast 
Quarter of the Northeast Quarter (NE1/4 NE1/4) of Section Twenty-
one (21), and of Government Lots One (1) and Two (2) of Section 
Twenty-two (22), all in Township One Hundred Twenty-one (121) 
North, Range Forty-six (46) West of the 51h P.M., according to the 
Plat on file in the office of the County Recorder, Original, Big Stone 
County, Minnesota, in Book 5 of Plats, page 424, consisting of 
approximately 48.61 acres. 

June Joanne Ziegler 
29 Cornell Drive 
Longmont, CO 80503 

102.71 K 

Lot K of the Southwest Quarter of the Southwest Quarter (SW1/4 
SWI/4) of Section Fifteen (15), of Government Lots Three (3) and 
Four (4) of Section Twenty-one (21), of the West Half (W1/2) of 
Section Twenty-two (22), and of the South Half of the Southeast 
Quarter (S1/2 SE1/4) of Section Twenty-two (22), all in Township 
One Hundred Twenty-one (121) North, Range Forty-six (46) West of 
the 5th P.M., according to the Plat on file in the office of the County 
Recorder, Original, Big Stone County, Minnesota, in Book 5 of 
Plats, page 424, consisting of approximately 102.71 acres. 

 
11. It is the Township’s belief that Geraldine Ann Crookston and June Joanne Ziegler are Gayle 
Hedge’s sisters, and that Alan Thomas Knippen and Kimberly Ann McClelland-Knippen are the Hedges’ 
stepson and daughter-in-law, respectively.   
 
12. All of the quit claim deeds contain the following identical terms: 

a. each deed is subject to the superior rights granted to the Mining Companies by the Mining 
Lease and Option Agreement; 

b. each deed is subject to the rights and interests secured by an existing agricultural lease that 
expires on May 31, 2013; 

c. each deed is limited to agricultural use except for development of a mine by the Mining 
Companies; 

d. each deed reserves all payments under the Mining Lease and Option Agreement to the 
Hedges; 

e. the Option Agreement was extended pursuant to documents entitled Agreements to Extend 
the Term of Option Agreement dated March, 21, 2011, and March 21, 2012; and 

f. each deed was given as a gift. 
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13. The title search also disclosed a plot map filed with the Big Stone County Recorder on September 
26, 2012, as document 170714, showing the newly formed Properties (“2012 Plot Map”) (attached as 
Exhibit H, edited to highlight location of lots).  The 2012 Plot Map appears to be similar to the plot maps 
filed with the Petitions.  The 2012 Plot Map and Petition maps shows that the Hedge Property has been 
divided into the following six gerrymandered lots, all of which appear to touch the City boundary: 
 

Lot Acres Corresponding Fee Owners Based on 
Quit Claim Deed / Annexation Petition Acreage 

H 118.26 
Gayle Hedge 

Colleen Hedge 

J 111.28 
Alan Thomas Knippen 

Kimberly Ann McClelland-Knippen 

K 102.71 June Joanne Ziegler 

L 3.98 Geraldine Ann Crookston 

M 63.52 Geraldine Ann Crookston 

N 48.61 Geraldine Ann Crookston 

TOTAL 
ACREAGE 

 448.36  

 
14. A comparison of the 2012 Plot Map and the 2010 Strata Project Map indicates that the Hedges 
have retained ownership of the core pit areas of the proposed mine, but have deeded to their relatives 
lands containing ancillary mine facilities, such as access roads, conveyors, railroad loading facilities, 
environmental mitigation areas, waste stockpiles, berms, and buffer zones.   
 
15. On September 28, 2012, Vicki Oakes, the paid Community Development Coordinator for the 
City’s Economic Development Association (“EDA”) (the EDA is a City-appointed board established 
pursuant to the Minn. Stat. § 469.090 et seq.) submitted a memo describing a proposed annexation and 
conditional use permit process to the City Mayor and Council (“EDA Memo”) (attached as Exhibit I).  
This memo includes:  
 

a. a set of six petitions for annexation pursuant to Subdivision 2(3) executed by the New Fee 
Owners  all dated September 27, 2012; and  

b. process timelines prepared by Strata’s “legal team” for the City’s annexation by ordinance 
process and conditional use permit approval process for the mine.   

 
Thus, it appears that the Mining Companies either formulated or helped formulate the use of state law to 
annex the Properties to the City.  The conditional use permit timeline prepared by Strata starts on 
November 5, 2012, and ends on January 7, 2013.  The City annexation by ordinance timeline prepared by 
Strata starts on September 27, 2012, and ends on December 11, 2012.   
 
16. The six petitions for annexation by ordinance attached to the EDA Memo were submitted by the 
following individuals for the property amounts and locations shown below.  These lots are the same as the 
Properties.  
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Fee Owners Acres Legal Description 

Gayle Hedge 
Colleen Hedge 

118.26 

Lot H of the South Half of the Southwest Quarter (S1I2 SW1I4) of Section 
Fifteen (15) and of the West Half (W1I2) of Section Twenty-two (22), all in 
Township One Hundred Twenty-one (121) North, Range Forty-six (46) 
West of the 5th P.M., according to the Plat on file in the office of the 
County Recorder, Original, Big Stone County, Minnesota, in Book 5 of 
Plats, page 424, consisting of approximately 118.26 acres. 

Alan Thomas Knippen 
Kimberly Ann 
McClelland-Knippen 

111.28 

Lot J of the South Half of the Southwest Quarter (S1I2 SWI/4) of Section 
Fifteen (15) and of the West Half (W1I2) of Section Twenty-two (22), all in 
Township One Hundred Twenty-one (121) North, Range Forty-six (46) 
West of the 5th P.M., according to the Plat on file in the office of the 
County Recorder, Original, Big Stone County, Minnesota, in Book 5 of 
Plats, page 424, consisting of approximately 111.28 acres. 

Geraldine Ann Crookston 3.98 

Lot L of the Southwest Quarter of the Southwest Quarter (SW1I4 SWI/4) of 
Section Fifteen (15), of Government Lot Six (6) of Section Sixteen (16), of 
the Northeast Quarter of the Northeast Quarter (NE1I4 NE1/4) of Section 
Twenty-one (21), and of the Northwest Quarter of the Northwest Quarter 
(NW1I4 NW1I4) of Section Twenty-two (22), all in Township One 
Hundred Twenty-one (121) North, Range Forty-six (46) West of the 5th 
P.M., according to the Plat on file in the office of the County Recorder, 
Original, Big Stone County, Minnesota, in Book 5 of Plats, page 424, 
consisting of approximately 3.98 acres. 

Geraldine Ann Crookston 63.52 

Lot M of Government Lot Six (6) of Section Sixteen (16) and of the 
Northeast Quarter of the Northeast Quarter (NE1I4 NE1I4) of Section 
Twenty-one (21~, all in Township One Hundred Twenty-one (121) North, 
Range Forty-six (46) West of the 51 P.M., according to the Plat on file in 
the office of the County Recorder, Original, Big Stone County, Minnesota, 
in Book 5 of Plats, page 424, consisting of approximately 63.52 acres. 

Geraldine Ann Crookston 48.61 

Lot N of Government Lot Six (6) of Section Sixteen (16), of Government 
Lots One (1), Three (3) and Four (4) and the Northeast Quarter of the 
Northeast Quarter (NE1I4 NE1/4) of Section Twenty-one (21), and of 
Government Lots One (1) and Two (2) of Section Twenty-two (22), all in 
Township One Hundred Twenty-one (121) North, Range Forty-six (46) 
West of the 5th P.M., according to the Plat on file in the office of the 
County Recorder, Original, Big Stone County, Minnesota, in Book 5 of 
Plats, page 424, consisting of approximately 48.61 acres. 

June Joanne Ziegler 102.71 

Lot K of the Southwest Quarter of the Southwest Quarter (SWI/4 SWII4) of 
Section Fifteen (15), of Government Lots Three (3) and Four (4) of Section 
Twenty-one (21), of the West Half (W1I2) of Section Twenty-two (22), and 
of the South Half of the Southeast Quarter (S1I2 SE1I4) of Section Twenty-
two (22), all in Township One Hundred Twenty-one (121) North, Range 
Forty-six (46) West of the 5th P.M., according to the Plat on file in the 
office of the County Recorder, Original, Big Stone County, Minnesota, in 
Book 5 of Plats, page 424, consisting of approximately 102.71 acres. 

TOTAL ACREAGE 448.36  
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17. The City of Ortonville has a land area of approximately 3.51 square miles or 2,246 acres.  The 
City is approximately 3 miles long, north to south, and 1.5 miles wide, east to west.  The proposed 
annexations would increase the land area of the City by approximately 20%.  Since 1990, the City has 
annexed four properties by ordinance.  These annexations added 7.20, 2.48, 0.02, and 29.45 acres to the 
City, totaling 39.15 acres.  The total acreage of the Properties is 11 times larger than the total of all of the 
City’s annexations by ordinance since 1990 combined.  Annexation of the Properties would extend the 
City’s boundaries approximately 1.5 miles south along State Highway 7/75, and would not include 
residential lots immediately to the north of the Properties. It appears that the combined annexation of the 
Properties would one of the largest annexations of land by ordinance submitted at the same time to the 
OAH in the past two decades.   
 

STATEMENT OF LAW 
 
 The City has asserted jurisdiction over its proposed annexations pursuant Subdivision 2(3), which 
in relevant part states : 
 

Subd. 2. Conditions. A municipal council may by ordinance declare land 
annexed to the municipality and any such land is deemed to be urban or 
suburban in character or about to become so if: 

* * * 
(3) the land abuts the municipality and the area to be annexed is 120 
acres or less . . . and the municipality receives a petition for annexation 
from all the property owners of the land.  Except as provided for by an 
orderly annexation agreement, this clause may not be used to annex any 
property contiguous to any property previously annexed under this clause 
within the preceding 12 months if the property is owned by the same 
owners and annexation would cumulatively exceed 120 acres;  

 
(Emphasis added).  Whereas empirical evidence can determine whether a set of properties cumulatively 
exceed 120 acres and are contiguous with each other, and whether petitions to annex such properties have 
been submitted within 12 months of each other, whether or not a property is “owned by the same owners” 
depends primarily upon the terms of legal instruments that define land ownership interests, and these 
interests can be diverse and complex.  Chapter 414 anticipates the great diversity of interests created 
through property transactions by providing a broad definition of “property owner,” discussed below, 
which requires that OAH consider the relative degrees of ownership among all fee and beneficial owners.   
 

Since the term “property owners” is necessarily broad, and the undefined phrase “owned by the 
same owners” is critical to determination of Subdivision 2(3)’s meaning, Subdivision 2(3) should be 
interpreted in accordance with Minn. Stat. § 645.16: 
 

The object of all interpretation and construction of laws is to ascertain 
and effectuate the intention of the legislature. Every law shall be 
construed, if possible, to give effect to all its provisions. 
 
When the words of a law in their application to an existing situation are 
clear and free from all ambiguity, the letter of the law shall not be 
disregarded under the pretext of pursuing the spirit. 
 
When the words of a law are not explicit, the intention of the legislature 
may be ascertained by considering, among other matters: 
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(1) the occasion and necessity for the law; 
(2) the circumstances under which it was enacted; 
(3) the mischief to be remedied; 
(4) the object to be attained; 
(5) the former law, if any, including other laws upon the same or similar 
subjects; 
(6) the consequences of a particular interpretation; 
(7) the contemporaneous legislative history; and 
(8) legislative and administrative interpretations of the statute. 

 
In 2006, the legislative added the substance of Subdivision 2(3)’s last sentence, albeit with 

somewhat different language based on the state administrative structure existing at that time: 
 

Except as provided for by an orderly annexation agreement, the director3 
must not accept a petition from a property owner for more than one 
annexation per year of property contiguous to the parcel previously 
annexed under this clause; 

 
2006 Ch. 270 Art. 2 Sec. 8 (footnote added).  This 2006 amendment should be presumed to be a 
legislative response to Township of Franklin v. City of Delano, 2004 Minn. App. LEXIS 662, an 
unpublished decision in which a landowner sought annexation of two adjacent parcels that cumulatively 
totaled more acres than the statutory limit at that time (60 acres).  Id. at *2.  The City of Delano annexed 
the properties separately through two annexation hearings, and the Director of the Office of Strategic and 
Long Range Planning (“Minnesota Planning”) approved the annexation.  Id.  The Court of Appeals 
upheld the approval on the basis that Subdivision 2(3) did not disallow such sequential annexations.  Id.  
The Court specifically refused to read an implied prohibition on sequential annexations by ordinance, 
because it found no basis for such prohibition in Subdivision 2(3)’s language.  Id.  The 2006 amendment 
expressly added a prohibition on sequential annexations to Subdivision 2(3), thereby effectively 
overruling the Franklin decision.  
 

In 2007, the legislature enacted Subdivision 2(3)’s current language to adapt the law to a transfer 
of annexation administration to the OAH.  2007 Chapter 90 Sec. 2.  Nonetheless, the legislature’s intent 
to prohibit sequential annexations meant to avoid Subdivision 2(3)’s acreage limit remains clear.   

 
Two provisions within Subdivision 2(3) are at issue here:  

1) the first sentence requires that a city receive petitions from “all the property owners of the 
land;” and  

2) the last sentence forbids annexations if more than 120 acres of contiguous land is sought 
within 12 months and “the property is owned by the same owners.”   

 
Minn. Stat. § 414.011 Subd. 5 defines “property owner” as follows: 

 
"Property owner" means the fee owner of land, or the beneficial owner of 
land whose interest is primarily one of possession and enjoyment.  The 
term includes, but is not limited to, vendees under a contract for deed, 
and mortgagors.  Any reference to a percentage of property owners shall 
mean in number. 

                                                           
3 This earlier language makes clear that the state “must not accept” a petition in violation of this sentence.  Use of 
the passive voice in the current language prohibits both city petitions and state approval of petitions in violation of 
the subdivision.  
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(Emphasis added.  See also M.A.R. Part 6000.0100 Subp. 4)  Since the definition of “property owner” 
includes a “beneficial owner of land whose interest is primarily one of possession and enjoyment” and 
ownership interests include but are "not limited to” mortgagors and vendees under contract for deed, the 
statutory language is not precisely defined, thereby providing the OAH with discretion to determine 
property ownership in particular circumstances.  However, the OAH may not adopt a narrow 
interpretation of property ownership that comprises only fee ownership or property interests leading to fee 
ownership.  The legislature has made clear that the definition of “property owner” cannot be so limited.  
Prior to 1978, the definition of “property owner” was limited to beneficial owners “in contemplation of 
ultimate ownership.”  In 1978, the legislature struck this language from the definition of “property 
owner.”   1978 Ch. 705 Sec. 9.  Thus, a beneficial owner may be one who does not intend to take fee 
ownership.  Given the wide range of substantial beneficial ownership interests that do not require eventual 
fee ownership, this broadening makes sense.   
 
 It is also important to note that property owners4 may be either the fee owners “or” the beneficial 
owners, but not both.  Thus, the OAH must examine the relative degree of ownership between the fee 
owners and the beneficial owners to determine which set of owners are the “property owners” for the 
purposes of Subdivision 2(3). 
 

With regard to the phrase, “the property is owned by the same owners,” it does not appear that a 
court has interpreted this language.  Since this phrase is similar to the term “property owner,” defined in 
Minn. Stat. § 414.011 Subd. 5, which is used in the Subdivision’s first sentence, it must be interpreted 
consistently with this definition.  Rockford, 608 N.W.2d at 905 (“Sections of a statute should be 
considered together to give the words their plain meaning; statute must be considered as a whole to 
harmonize and give effect to all provisions; the meaning of statutory language, plain or not, depends on 
context.” (Citations and quotations omitted)).  This interpretation is consistent with the original statutory 
language prohibiting sequential annexations, which used the term “property owner” instead of “owned by 
the same owners.”  2006 Ch. 270 Art. 2 Sec. 8. 

 
The overall structure of Minn. Stat. Chapter 414 shows a legislative intent to delineate 

circumstances in which a City may annex property with minimal state oversight from those circumstances 
where the state has retained to itself the right to decide the merits of an annexation.  Annexations of 
properties larger than statutory maximums may only be approved pursuant to an OAH order after a state 
hearing.  Minn. Stat. §§ 414.031, 414.0325, 414.033 Subd. 3, 5.   

 
The Supreme Court has found that annexation by ordinance is the exception to the general rule 

that the state has retained jurisdiction over most annexations: 
 

In establishing the intricate substantive and procedural standards for annexation, 
consolidation, incorporation, and detachment, embodied in detail in c. 414, and 
by creating the commission to administer these complex matters, it is clear that 
the legislature intended the commission to have virtually exclusive jurisdiction in 
determining the boundary changes of political subdivisions by annexation. To be 
more specific, the only annexations involving unincorporated property which do 
not require commission approval are those few annexations by municipal 
ordinance, as authorized by § 414.033.  

                                                           
4 Although the term “property owner” is singular, state law requires that it include the plural, as well.  Minn. Stat. § 
645.08;  Laase v. 2007 Chevrolet Tahoe, 776 N.W.2d 431, 435 (2009).  This result makes sense given the 
prevalence of divided ownership interests in real estate. Therefore, a parcel of land may have one or more fee 
owners as well as one or more beneficial owners. 
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Town of Stillwater v. Minn. Muni. Com’n, 300 Minn. 219, 216-217 (1974) (emphasis added); see also, 
e.g., Franklin, 2004 Minn. App. LEXIS 662, *4 (“annexations by ordinance are permitted in limited 
circumstances where specific statutory criteria are met . . . .”) (Emphasis added).  Although Subdivision 
2(3) was adopted after the Stillwater decision, the subdivision’s tight restrictions in combination with its 
2006 amendment prohibiting sequential annexations show that the legislature intended it to be another 
narrow exception that must not swallow the rule.  
 
 Finally, the legislature provided the OAH with investigatory power under Minn. Stat. § 414.033 
Subd. 10.  It is appropriate for OAH to use this power to investigate factual matters related to 
jurisdictional determinations made pursuant to Subdivision 2(3).  Where substantial evidence of a 
potential abuse of Subdivision 2(3) is provided to OAH, it must exercise this authority. 
 

ARGUMENT 
 
I. The Hedges and the Mining Companies are the Primary Beneficial Owners of all of the 

Properties at Issue 
 

There is ample evidence indicating that the Hedges and the Mining Companies are the primary 
beneficial owners of the Properties proposed for annexation.   

 
A. The Mining Companies’ Beneficial Interests 

 
The New Fee Owners own their Properties subject to the “superior rights” of the Mining 

Companies provided by the Option Agreement and Mining Lease.  It appears that the Mining Companies 
would have an unfettered right to possess and control – in perpetuity – most of the elements of ownership 
of all of the Properties at issue.  In this regard, the Option Agreement leading to the perpetual Mining 
Lease that allows limited ongoing agricultural use is for most practical purposes similar to a contract for 
deed leading to a title in fee subject to a condition or easement for limited agricultural use.  In both cases, 
a current beneficial owner holds a substantial contractual right to possess land in perpetuity with a limited 
reservation allowing for a limited existing use to continue.   

 
The Mining Companies’ rights allow them to construct an aggregate mine on the central property, 

but to do this they must control and manage the surrounding Properties for ancillary mining uses, 
including but not limited to access roads, aggregate conveyors, railroad loading facilities, waste 
depositories, berms, environmental mitigation areas, and required buffer zones between the proposed 
mine and adjacent homes and natural areas.  Drawing a line immediately around the actual pits does not 
mean that the surrounding land is not a part of the mining operation.  The primary use of the surrounding 
Properties would be as locations for these ancillary mining facilities.  The value of this use has been 
captured entirely by the Mining Companies and the Hedges.  

 
Without the encumbrance of the Option Agreement and Mining Lease, the New Fee Owners 

would have the option to pursue residential, commercial, or industrial developments on the Properties, but 
all of these development rights have been transferred to the Mining Companies by the Hedges.  What 
remains in the possession of the New Fee Owners is the possibility of limited agricultural lease income 
for a limited time on some of the Properties and a remainder interest of  likely little to no current value in 
what would be a former mine site.  Even though the Mining Companies do not own the fee title to the 
Properties, the Option Agreement and perpetual Mining Lease transfer most of the bundle of interests that 
typically comprise real property ownership, including the right to possess, control, develop, alter, and 
earn most of the profits on land.   
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Since the Option Agreement and the perpetual Mining Lease are not publicly available, the full 
scope of the Mining Companies’ rights to control the Properties is not definitely known by the Township, 
nor can it be known by OAH absent investigation.  Given the descriptions of these rights in project 
development and recorded real estate documents and the typical impacts of mining on land, these rights 
can be presumed to be substantial.  To determine the full scope of the Mining Companies’ interests, OAH 
should request and review the Option Agreement, Mining Lease, and related documents.    

 
The Mining Companies’ contractual rights, project plans and documents, project permits, and 

long term commitment to developing a mine on the Hedge Property (most recently evidenced by its 
preparation of a process schedule for this annexation) indicate that the Mining Companies’ have 
beneficial interests in the Properties that exceed the beneficial interests of the New Fee Owners.  Thus, 
the Mining Companies’ existing contractual rights make them beneficial owners of all of the Properties.   
 
 B. Hedges’ Beneficial Interests 

 
Through the quit claim deeds, the Hedges have retained for themselves all payments from the 

Option Agreement and Mining Lease for use of the Properties.  As a result, the New Fee Owners would 
receive no income from the Mining Companies for the use of their Properties.  Further, the New Fee 
Owners themselves could not develop their Properties and it is likely that their Properties’ values would 
be adversely impacted by the mine, but these land values have also been captured by the Hedges through 
Option Agreement, Mining Lease, and quit claim deeds.   

 
It may be possible for the New Fee Owners to earn limited incomes from agricultural rents on 

portions of their Properties for a limited period of time (all other use is prohibited by the quit claim 
deeds), but the quit claim deeds are silent as to the New Fee Owners’ rights to receive rent from the 
existing agricultural lease or to receive rent from future agricultural leases, and presumably any 
agricultural income would be offset by property taxes.  The gerrymandered shapes of the Properties, the 
proximity of the Properties to a mine and its impacts, issues of property access once the mine and its 
ancillary facilities are in operation, the lower quality of the land as pasture and its inability to be used for 
crops, and the Properties’ status as a legally required buffer zone for the mine, all indicate that: (1) the 
agricultural value of the Properties will be limited; and (2) the primary value of the Properties is to allow 
mining of the central quarry area.  The limited ability of the New Fee Owners to earn agricultural income 
likely pales in comparison to the income that would accrue to the Hedges from the leases of these 
Properties to the Mining Companies.  If the OAH is retains doubt about the value of the ownership 
interests of the New Fee Owners relative to that of the combined interests of the Mining Companies and 
the Hedges, the OAH must investigate this matter pursuant to Minn. Stat. § 414.033 Subd. 10.   

 
The limited value of the property interests granted in combination with the fact that the Hedges 

gave the deeds as gifts means that the New Fee Owners do not have a market-based expectation that they 
own a significant beneficial interest in their Properties.  Moreover, should the Properties be annexed, their 
limited commercial value means that there would be no meaningful commercial impediment for their 
transfer back to the Hedges.  The Properties could be reassembled following annexation without 
meaningful loss to the New Fee Owners.  That the New Fee Owners are close relatives to the Hedges 
further indicates that they entered into ownership of their Properties primarily for the benefit of the 
Hedges.  

 
It is clear that the New Fee Owners have very limited beneficial interests in their Properties 

relative to the beneficial interests held by the Hedges.  As such, the New Fee Owners are not the primary 
beneficial owners of their Properties but instead hold the Properties primarily for the benefit of their 
relatives, the Hedges, and through them, the Mining Companies.  
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II.  The Sole Purpose of the Division of the Hedge Property Is to Avoid Subdivision 2(3)’s 120 
Acre Limit 

 
 An attempt by the City to annex the entire Hedge Property under Subdivision 2(3) would be 
patently illegal because the total size of the property (448.36 acres) is above the law’s 120 acre limit.  
Since the Hedge Property is not owned by the City, not completely within municipal limits, and not 
subdivided into plats, the city also could not annex the entire property via ordinance pursuant to § 
414.033 Subdivisions 2(1), (2)  and (4), respectively.  Therefore, the entire Hedge Property could be 
annexed only via OAH order pursuant to § 414.031, § 414.033 Subd. 3, or via an orderly annexation 
agreement under § 414.0325.   
 

Apparently, the Hedges, Strata, and the City determined that it would be possible to annex the 
entire Hedge Property without an OAH hearing by breaking the property into lots smaller than 120 acres 
and annexing each lot pursuant to Subdivision 2(3).  This strategy required that each lot be “owned” by a 
separate person.  Further, this strategy required that each of these new owners have at least a fig leaf of 
residual beneficial interest in their Properties.  Accordingly, the Hedges divided the original property into 
six gerrymandered lots each of which abuts the City, retained ownership of the central property that 
would contain the actual mine pits, deeded the remaining five “buffer zone” lots to their relatives 
(because these lots retain at least the appearance of having a beneficial value apart from the mine), and 
prepared annexation petitions for themselves and each of the New Fee Owners to submit to the City.   

 
The complexity of this situation alone indicates that the property division was undertaken solely 

to avoid Subdivision 2(3)’s prohibition on sequential annexations.   
 

The extremely limited nature of the property rights transferred to the New Fee Owners, the 
limited commercial value of these property rights, and the curtailed ability of the New Fee Owners to use 
their Properties due to the “superior rights” imposed by the Option Agreement and Mining Lease, indicate 
that the “gifts” given by the Hedges have no appreciable value and had no apparent purpose independent 
of the annexation process. 
 
 The 2012 Plot Map shows that the Properties’ boundaries are severely gerrymandered so that 
each of them “abuts” the City boundary, to satisfy this condition in Subdivision 2(3).  The result is that 
lots N and L are so long and narrow that it is unlikely that they could be used for any commercial purpose 
separately from other contiguous Properties.  Further, Lots K and J also include long thin strips with no 
apparent purpose other than connecting more distant portions of the lots to the City.  The tortured lot 
configurations indicate that the division of the property was not undertaken for any practical purpose and 
instead was undertaken solely to ostensibly comply with Subdivision 2(3).   
 
 Therefore, the division of the Hedge Property into six separate Properties appears to serve no 
purpose other than avoidance of a state annexation hearing.  In these circumstances, approval of the City’s 
Petitions would fly in the face of the legislature’s intent to prohibit sequential annexations of properties 
under Subdivision 2(3) that instead should be subject to an annexation hearing under Minn. Stat. § 
414.031. 
 
III. The City’s Petitions Violate Subdivision 2(3), because the City Has Not Received Petitions 

for Annexation from “All the Property Owners of the Land”  
  

The City has received petitions for annexation only from the fee owners of the Properties and not 
from both the Hedges and the Mining Companies for each property, whose beneficial interests make them 
the “property owners” for the purposes of Subdivision 2(3).  Therefore, the City has not received petitions 
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for annexation from “all the property owners of the land” for each property and is in violation of 
Subdivision 2(3).   
 
IV. The City’s Petitions Constitute Impermissible Sequential Annexation Prohibited by 

Subdivision 2(3) 
 
Unlike the circumstances in the Franklin decision, wherein the court found no evidence that the 

legislature prohibited sequential annexation, Subdivision 2(3) now contains an express prohibition on 
sequential annexations.  Thus, the question before OAH is not whether a prohibition exists, but whether 
the City’s Petitions constitute prohibited sequential annexation.  Given the statute’s express prohibition 
on sequential annexations by the same owners, the OAH should find that the legislature’s intent was to 
generally prohibit annexation of multiple properties that have been divided to avoid statutory limits and 
thereby impinge on state authority under Minn. Stat. § 414.031.   

 
The facts here indicate that the Mining Companies and the Hedges have worked in concert to 

divide the Hedge Property so that the City’s Petitions appear to relate to properties owned by different 
owners so that the City could submit the Petitions under Subdivision 2(3).  These facts include: 

 
• division of the property shortly before submittal of the Petitions and only after the 

Township’s Interim Ordinance blocked development of the combined Hedge Property at 
the County level;  

• the Properties were given as gifts by the Hedges to close relatives through quit claim 
deeds; 

• almost all of the value of each of the Properties has been reserved to the Hedges and the 
Mining Companies, such that the New Fee Owners possess only a limited interest in each 
of the Properties; 

• the Hedge Property was divided into pieces all smaller than 120 acres, Subdivision 2(3) 
statutory limit;  

• the Properties have been severely gerrymandered so that they all abut the City, and this 
gerrymandering results in lot dimensions and shapes that bear no rational relationship to 
typical land development; and 

• the preparation of annexation and conditional use permit processing schedules by the 
Strata “legal team” at the request of the City indicates that Strata worked in concert with 
the Hedges and the City to seek annexation under Subdivision 2(3).  

 
It is difficult to imagine a clearer attempt to use property transactions to avoid Subdivision 2(3)’s 120 acre 
limit.  Given the language of Subdivision 2(3), the broad definition of ‘property owner” in Minn. Stat. § 
414.011 Subd. 5, and the requirement in Minn. Stat. § 645.16 that OAH consider “the mischief to be 
remedied” and “the object to be obtained,” OAH has discretion to determine whether a set of proposed 
annexations are legitimately separate, or on the other hand whether complex ownership transactions mask 
a largely unified beneficial property interest behind fee ownership in an attempt to avoid an OAH hearing.  
Where the later exists, OAH must deny a petition for lack of jurisdiction.  Where the later may exist but 
publically available evidence is inconclusive, the OAH has should investigate the division of ownership 
interests so that it can identify the “property owners.”   
 
 Here, the City seeks to annex six parcels that are “owned by the same owners,” are contiguous to 
each other, and cumulatively exceed 120 acres, all within the same 12 month period.  Therefore, the 
City’s Petitions violate Subdivision 2(3)’s prohibition on sequential annexations and the OAH must deny 
them.   
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V. Approval of the Petitions Would Create Precedent Having the Practical Effect of Voiding 
Subdivision 2(3)’s 120 Acre Limit, Thereby Impermissibly Expanding City Authority 
Under Chapter 414 

 
 Should the OAH approve the City’s Petitions, it would create precedent that would result in 
Subdivision 2(3)’s 120 acre limit having little to no practical effect, and certainly not the affect intended 
by the legislature.  Almost any owner of an undeveloped property larger than 120 acres that abuts a 
municipal boundary could avoid a state hearing under Minn. Stat. § 414.031 or participation in orderly 
annexation agreements under Minn. Stat. § 141.0325 by: 
 

1) dividing the property into lots smaller than 120 acres;  
2) gerrymandering the lots sizes so they all abut the municipality;  
3) deeding the lots to separate individuals;  
4) retaining most of the property’s beneficial value through leases, deed conditions, restrictive 

covenants, contracts, development agreements, and other types of legal instruments, leaving the 
fee owners with little residual value;  

5) annexing the properties pursuant to Subdivision 2(3); and  
6) if desired, reassembling the lots after annexation.   

 
The existence of this tactical option would make Subdivision 2(3)’s 120 acre limit largely meaningless.  
An agency may not interpret state law so as to abrogate its effect, Owens v. Federated Mutual Implement 
& Hardware Ins. Co., 328 N.W.2d 162, 164 (Minn. 1983) (statutes should be construed so that no word, 
phrase, or sentence is superfluous, void or insignificant).  Therefore, an OAH decision allowing this tactic 
to succeed here and come into practice would be in violation of law.   
 

Further, approval of the Petitions would in effect expand the annexation authority of cities 
beyond the legislature’s intention that the state retain authority over most annexations and that annexation 
by ordinance actions be limited to use in narrow circumstances.  Stillwater, 300 Minn. at 216-217; 
Franklin, 2004 Minn. App. LEXIS 662, *4.  The overall structure of Chapter 414 shows that the 
annexation by ordinance exceptions must be interpreted strictly to protect the state’s retained authority 
lest these exceptions swallow the rule.   

 
The OAH must exercise its discretion in interpreting Subdivision 2(3) in accordance with the 

Stillwater decision and other more recent decisions to ensure that this legislatively defined narrow 
exception does not in law or in practice impinge on state authority under Minn. Stat. § 414.031.  The 
OAH may not interpret Subdivision 2(3) so that its authority to fully investigate jurisdictionally relevant 
property ownership issues is restricted, and it may not limit the definition of “property owner” so as to 
allow land owners and cities to avoid a state hearing by obscuring the actual “property owners,” those 
who own the greatest rights to possess and enjoy land, behind shell owners.  Since the language of 
Chapter 414 provides the OAH with the administrative discretion necessary to protect its “virtually 
exclusive jurisdiction” over annexations, and it has the power and duty under law to do so, the OAH must 
exercise its discretion to give the maximum possible effect to the legislature’s prohibition on the use of 
Subdivision 2(3) to accomplish sequential annexations.  A failure by the OAH  to take such action would 
be an abuse of discretion and violate the intent of Subdivision 2(3) as well as Chapter 414’s balance of 
authority between the state and cities.   
 
VI. The Petitions Are Void Because the Properties Are Not Urban or Suburban in Character or 

About to Become So 
 
 As a prerequisite to annexation by ordinance a city must find that a property is “urban or 
suburban in character or about to become so . . . .”  Minn. Stat. § 414.033 Subd. 2.  Here, irrefutable 
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evidence demonstrates that, if annexed, the land will become an aggregate mine.  Land used for mining is 
not urban or suburban in character, but rather is typically a rural land use.  The presence of two working 
aggregate mines in rural land immediately south of the Properties underscores this fact.  The large 
numbers of mines in rural areas and the paucity of operating mines within city boundaries in Minnesota 
also indicate that aggregate mining is not “urban or suburban in character.”  If anything, operating mines 
are incompatible with most urban and suburban land uses, as mines interfere with many such uses, and 
particularly with the quiet enjoyment of residential properties.5  While aggregate mining is categorized as 
an industrial activity, it is not typically an urban or suburban industrial activity, but is instead a rural 
industrial activity.   
 
 The City is expanding its boundaries by approximately 1.5 miles into the countryside, far beyond 
what could be considered a suburban area for a community of this size.  Depending on how it is 
measured, the City’s current boundaries stretch at most approximately 3 miles north to south and 1.5 
miles east to west.  The core of the City, exclusive of an outlying airport and golf course and agricultural 
land between the City and the Properties, is closer to 1.5 miles long along Big Stone Lake and the 
Minnesota River and 1 mile wide from the lake to farm land.  Further, the proposed annexation would not 
add to the width of the City but rather to its length, and it would increase the land area of the City by 
approximately 20%.  As a consequence, the proposed annexations extend far into areas that cannot be 
reasonably described as suburban or urban, or even areas that are about to become suburban or urban.   
 
 Although Minn. Stat. § 414.033 states that land meeting the jurisdictional criteria in Subdivision 
2(3) is “deemed” to be “urban or suburban in character or about to become so,” the fact that the Properties 
are not about to become urban or suburban in character, given any rational definition of these terms, 
demonstrates that the City is abusing Subdivision 2(3) by attempting to apply it inappropriately to annex 
too large an area of land.   
 

Since the property at issue is not “urban or suburban in character or about to become so,” the City 
may not annex the property pursuant to Subdivision 2(3), and the OAH must deny the annexation or 
refuse to issue an order.  Thomastown, 323 N.W. 2d. at 743, 745-746 (affirming order to vacate 
annexation under Minn. Stat. § 414.033 based in part on a finding by the district court that the property 
was not about to become urban or suburban in character).   
 
VII. Should the State Not Consider the Evidence Provided by the Township To Be Conclusive, 

the ALJ Must Seek Evidence Necessary to Resolve this Matter Pursuant to Minn. Stat. § 
414.033 Subd. 10 

 
 The Township asserts that the evidence provided in this letter forms a sufficient basis on which 
the OAH may deny the City’s Petitions.  Should the OAH find that this evidence is not by itself sufficient 
in substance or form for a final determination, the Township’s evidence is nonetheless sufficient to 
require that the OAH use its investigatory authority under Minn. Stat. § 414.033 Subd. 10 to acquire 
evidence sufficient for a final determination.  For example, the OAH may: 
 

• acquire the Option Agreement and Mining Lease and all related documents to discover the terms 
of the commercial relationships between the Hedges, the Mining Companies, and the New Fee 
Owners, so that the property rights of each are known by OAH; 

                                                           
5 The Township and nearly all of its residents have provided many comments to Big Stone County, the Mining 
Companies, and the City expressing concern that the proposed mine is incompatible with the quiet enjoyment of 
residential properties immediately north of the Properties. The Petitions seek to annex land that is not urban or 
suburban in character or about to become so, while ignoring the adjacent residential land that is in fact more urban 
or suburban in character than the Properties.  
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• inquire as to whether any additional documentation or evidence exists regarding the transfer of 
the Properties to the New Fee Owners;  

• question the New Fee Owners about the extent of their ownership interests;  
• acquire documentation and other evidence from the City related to its approval of the Petitions 

and passage of its annexation ordinances to determine the extent of the City’s efforts to comply 
with Chapter 414 and its knowledge about the property interests at issue; and/or 

• acquire additional documents about the planned mine to confirm the nature of the Mining 
Companies’ beneficial interests, their development intentions, the potential impact of the mine on 
the New Fee Owners Properties, and the relative values of the property rights held by different 
parties.   

 
What the State cannot do is fail to fully investigate this matter, because doing so would be arbitrary and 
capricious and otherwise in violation of law, and it would violate the Township’s statutory and 
constitutional due process rights.   
 

Ultimately, a denial of the City’s Petitions would not prevent the Properties from being annexed.  
Instead, a denial would allow the OAH to fully consider and decide on the merits of this geographically 
large and contentious annexation.  The Township believes that the City has rushed into this decision 
without full consideration of the rights and interests of Township residents, and without the administrative 
infrastructure needed to regulate a mine of this magnitude.  Part of the purpose of Chapter 414 is to ensure 
that annexations of large properties – that tend to have correspondingly large impacts on surrounding 
communities and landowners – are evaluated by an impartial decision maker after a formal hearing, rather 
than being left to the discretion of a city that does not represent the interests of all the Minnesotans who 
would be impacted.  The Township requests that the procedural rights granted by law to it and its 
residents be upheld by the OAH.  

 
For the foregoing reasons, the OAH must deny the City of Ortonville’s Petitions to annex the 

Properties, or in the alternative seek additional information pursuant to Minn. Stat. § 414.033 Subd. 10 
sufficient to determine the ownership of the Properties.  Should the OAH seek additional information, or 
if new information comes to the Township’s attention before an OAH decision, the Township reserves the 
right to submit additional information on this matter.   

 
Thank you for your consideration.  Should you have any questions, please contact me at your 

earliest convenience. 
 
      Very truly yours, 
 
 
 
       Paul C. Blackburn, Esq. 
 
 
 

cc: Ortonville Township Board of Supervisors 
 Minnesota Attorney General 
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ENVIRONMENTAL 

ASSESSMENT WORKSHEET 

 
 

Big Stone Quarry 
BIG STONE COUNTY 

 

December 20, 2010 



Version 8/08rev 

ENVIRONMENTAL ASSESSMENT WORKSHEET  

Note to preparers: This form and EAW Guidelines are available at the Environmental Quality Board’s website at: 

http://www.eqb.state.mn.us/EnvRevGuidanceDocuments.htm.  The Environmental Assessment Worksheet provides 

information about a project that may have the potential for significant environmental effects. The EAW is prepared by the 

Responsible Governmental Unit or its agents to determine whether an Environmental Impact Statement should be prepared. The 

project proposer must supply any reasonably accessible data for — but should not complete — the final worksheet. The 

complete question as well as the answer must be included if the EAW is prepared electronically. 

Note to reviewers: Comments must be submitted to the RGU during the 30-day comment period following notice of the EAW 

in the EQB Monitor. Comments should address the accuracy and completeness of information, potential impacts that warrant 

further investigation and the need for an EIS. 

 

1. Project title    Big Stone Quarry 

 

2. Proposer             Strata Corporation        3.       RGU           Big Stone County 

 Contact person      Bill LaFond                                                   Contact person     Darren Wilke 

 Title                 Project Manager                 Title    Environmental Services   

           Director 
 Address                   PO Box 77                                                    Address   20 2

nd
 ST SE 

 City, state, ZIP       Glendive, MT 59330                                    City, state, ZIP   Ortonville, MN 56278 

 Phone                     (406)-356-5600                                             Phone    (320)-839-6376 

 Fax                                (406) 377-6473                                                Fax   (320) 839-6253 

 E-mail     wmlafond@midrivers.com    E-mail  darren_w@co.big-stone.mn.us 

 

 

4. Reason for EAW preparation  (check one) 

 ___EIS scoping   __X_ Mandatory EAW ___Citizen petition  ___ RGU discretion  ___Proposer volunteered  

 

 If EAW or EIS is mandatory give EQB rule category subpart number  and subpart name:  

 

5. Project location    

 County  Big Stone City/Township   Ortonville 

 

      Part of W 1/2 & part of S1/2 of SE1/4    Section  22                Township   121N                Range 46W 

  
GPS Coordinates 45° 16’ 32.14”N            96° 25’  35.50” W    Tax Parcel Number: 11-0097-000 

 

 Attach each of the following to the EAW: 

• County map showing the general location of the project;  (Figure 1) 

• U.S. Geological Survey 7.5 minute, 1:24,000 scale map indicating project boundaries (photocopy acceptable); 

(Figure 1) 

• Site plan showing all significant project and natural features:   Original Quarry Plan (Figure 2) 

         Final Proposed Quarry Plan (Figure 3) 

•     Additional Attachments 

 Appendix A: Strata Executive Summary 

 Appendix B: Ecological Reports 

 Appendix C: Wetland Reports 

 Appendix D: State Correspondence 

 Appendix E: Custom Soil Resource Report 

 Appendix F: General Storm Water Permit 

 Appendix G: Blast Noise Detailed Report 

 Appendix H: SHPO Correspondence 

 Appendix I Mine and Reclamation Plan 



Strata Corporation  
Big Stone Quarry 
Page 2 of 18 

 

 

6. Description 

 a. Provide a project summary of 50 words or less to be published in the EQB Monitor. 

 

Strata Corporation is proposing to construct a granite quarry mining operation south of Ortonville in Ortonville 

Township, Big Stone County, MN. The project involves the development of a new granite aggregate mining and 

processing operation on a 95.55 acre quarry site plus related ancillary operations and features. Construction 

activities are planned to begin in 2011 with the site becoming fully operational in 2012.  

 

b. Give a complete description of the proposed project and related new construction. Attach additional sheets as necessary. 

Emphasize construction, operation methods and features that will cause physical manipulation of the environment or will 

produce wastes. Include modifications to existing equipment or industrial processes and significant demolition, removal or 

remodeling of existing structures. Indicate the timing and duration of construction activities. 

 

The proposed granite quarry consists of a 95.55 acre quarry on a 478 acre rural site located southeast of Ortonville, 

MN within Big Stone County (Figure 1).  The quarry development is located approximately 1,500 feet from the 

southern most edge of the Ortonville City limits.  The quarry site is on private land perpetually leased by Strata 

Corporation from Gayle & Colleen Hedge, local residents and business owners. The property is currently utilized as 

dara livestock feedlot and pasture land grazing operation.  A detailed Executive Summary generated by Strata is 

included in Appendix A for review.  Highlights of the proposed quarry construction and operation include: 

o A 95.55 acre quarry (which includes an aggregate processing area).  The actual quarry will be completed in 

3 phases beginning with the first phase, and then moving to the 2
nd

 and 3
rd

 phases as needed to satisfy 

demand for granite aggregate.  

o Construction of an overland conveyor line and adjoining service road that will quietly transport granite 

aggregate to the BNSF rail line for loading into railcars and eventual transport to distant markets.  

o Construction of a 1.15 mile long railroad siding and railcar sound enclosure loadout building and adjoining 

service road along the south side of the BNSF Railway to load aggregate onto unit trains.  

o A 1.09 mile long graveled access road connecting to County Road 17. 

o Eventual construction of metal shop and office building near the actual quarry.  

The proposed granite quarry has been in the design phase since 2006.  During the past four plus years, the proposer 

has worked closely with all regulating agencies to lay out a feasible quarry plan that limits environmental impacts 

associated with the project.  A detailed description of these efforts is outlined in Section 11.     

 c. Explain the project purpose; if the project will be carried out by a governmental unit, explain the need for the project and 

identify its beneficiaries.  

 

The purpose of this project is to provide a quality source of high specification aggregates to the greater region and 

surrounding metropolitan centers.  According to the Minnesota Aggregate Resources Task Force, there is a 

shortage of high quality aggregates to provide for the state’s infrastructure construction needs.  The proposed site 

will provide a substantial supply of high quality granite bedrock to fulfill those infrastructure needs for generations.  

The project is expected to initially employ 6 people, and eventually expanding to over 20 people in future years. A 

detailed tax impact analysis has not been completed to date, but the Big Stone County Aggregate Removal Tax is 

expected to generate over $20,000 annually, growing to approximately $50,000 in future years.  

 

d. Are future stages of this development including development on any other property planned or likely to happen? 

   __Yes    � No 

 If yes, briefly describe future stages, relationship to present project, timeline and plans for environmental review. 

 

e. Is this project a subsequent stage of an earlier project?  __Yes   � No 

      If yes, briefly describe the past development, timeline and any past environmental review. 
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7. Project magnitude data 

 

Total project acreage:  

One-hundred total acres including a 95.55 acre primary mine & processing area plus ancillary operations within a 

478 acre private property parcel. Ancillary operations include a 1.09 mile long quarry access road, ±1,600 lineal feet 

of overland conveyor line with adjoining service road, and 9,170 ft of new railroad track with ±3,200 lineal feet of 

adjoining service road built off-site on BNSF property. Additionally, the project proposes to create a separate ±59 

acre Rare Plant Protection Area in which several species of rare and/or endangered plants along with rare wetland 

features and pristine granite rock outcrops will be permanently protected by way of property gifting to the adjacent 

Big Stone National Wildlife Refuge. 

 

Number of residential units:  unattached         0         attached          0         maximum units per building     

Commercial, industrial or institutional building area (gross floor space): total square feet   <=14,600 ft
2
 (The office building 

would likely be attached to the shop building and the exact configuration is yet to be determined) 

 

 Indicate areas of specific uses (in square feet): 

 Office  <=1,600 ft
2 
Office/Parts Storage Building Manufacturing    

 Retail    Other industrial  <=3,000 ft
2 
 Railcar Enclosure Building 

 Warehouse    Institutional   <=400 ft
2 
 Electrical Swithgear Building 

 Light industrial  <=9,600 ft
2
 Shop Building  Agricultural    

 Other commercial (specify)    

 Building height  <= 24 ft (2 stories) If over 2 stories, compare to heights of nearby buildings     

 

 

8. Permits and approvals required. List all known local, state and federal permits, approvals and financial assistance for the 

project. Include modifications of any existing permits, governmental review of plans and all direct and indirect forms of 

public financial assistance including bond guarantees, Tax Increment Financing and infrastructure.  All of these final 

decisions are prohibited until all appropriate environmental review has been completed. See Minnesota Rules, Chapter 

4410.3100. 

 

  Table 1: Permits and Approvals Required 

         Unit of government Type of application Status 

Big Stone County  Conditional Use Following EAW 

Big Stone County SSTS Permit   Following EAW/Prior to construction 

DNR Water Appropriation Permit Following EAW/Prior to construction 

DNR Listed Species Taking Permit Preliminary /See below 

Big Stone County LGU/Army 

Corps 

Joint Wetland Mitigation 

Permit 

Preliminary/ See below 

 

MPCA  NPDES/Erosion Control  Following EAW/Prior to construction  

MPCA Air Quality Permit  Following EAW/Prior to construction 
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9. Land use. Describe current and recent past land use and development on the site and on adjacent lands. Discuss project 

compatibility with adjacent and nearby land uses. Indicate whether any potential conflicts involve environmental matters. 

Identify any potential environmental hazards due to past site uses, such as soil contamination or abandoned storage tanks, 

or proximity to nearby hazardous liquid or gas pipelines. 

 

The current land use of the proposed quarry site is predominately pasture land and includes a cattle feedlot.  

Adjacent land use includes pasture to the north, pasture to the east, two granite quarries to the southeast, a wildlife 

refuge to the south, and pasture to the west.  The project is compatible with the current quarries and pastures 

currently adjacent to the site.  The final proposed quarry will not be visible from the wildlife refuge. 

 

No potential environmental hazards associated with past site uses were identified. 

 

10. Cover types. Estimate the acreage of the site with each of the following cover types before and after development: 

    Before    After              Before After  

 Types 1-8 wetlands 128 <125  Lawn/landscaping 0 0    

 Wooded/forest  0 0  Impervious surfaces 0 0   

 Brush/Grassland  257 201  Stormwater Pond  0 1  

 Cropland  37 37  Graveled Roads  0 4 

  Other  

(Ephemeral Wetlands) <1 <1 

(Bedrock outcrops) 25 15          

(Feedlot)  30 0  

        

 TOTALS    Before 478 After 384     

  Note: acreages have been rounded to nearest whole number. 

  

  If Before and After totals are not equal, explain why:  

 

Beginning with the original 478 acre site, subtract ±56 acres for grassland and ±10 acres of bedrock outcrops and 30 

acres of the feedlot make up the ±96 acre quarry area.  Additionally, there will be ±4 acres of remaining roads; ±1 

acre of stormwater pond; and ±3 acres of wetlands.  All of which total approximately 104 total acres altered from 

original site conditions.  

  

11. Fish, wildlife and ecologically sensitive resources 

 

a. Identify fish and wildlife resources and habitats on or near the site and describe how they would be affected by the project. 

Describe any measures to be taken to minimize or avoid impacts. 

 

The site property consists of approximately 478 acres of pasture land along a channelized portion of the Minnesota 

River (Whetstone Diversion Channel) in Big Stone County.  Most of the acreage is comprised of heavily grazed and 

rocky pasture with some isolated granite outcrops scattered throughout the property.  The property is largely void 

of trees with some deciduous trees localized around site wetlands and the Whetstone Diversion Channel.  Prior to 

settlement, the site would have classified as wet prairie and natural communities would have included species such 

as prairie cord grass, big bluestem, giant goldenrod, and various sedges.   Currently, the site is a pasture and years 

of grazing have degraded the quality of the prairie by suppressing the native warm season grasses and allowing 

introduced cool season grasses and noxious weeds to flourish.  Similarly, extensive grazing has also degraded the 

quality of most of the wetlands with species such as prairie cord grass being replaced by reed canary grass.  The 

exception to this degraded state would be the scattered rock outcrops located on the south side of the property.  

These outcrops have been exposed to less intensive grazing, allowing native plant communities to persist.    

 

Some wildlife currently inhabiting this property may be displaced by the project.  Fortunately, the project is located 

adjacent to the Big Stone National Wildlife Refuge which contains 11,521 areas of permanent wildlife habitat.  With 

the availability of the adjacent permanent wildlife habitat and the added Rare Plant Protection Zone, it is not 

anticipated that wildlife populations will be negatively affected by this project. 
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Various species of fish inhabit the nearby river channel and its adjacent littoral wetlands.  No fish inhabit the 

project site and this project is not anticipated to affect fish populations within the Minnesota River mainly due to 

the separation between the proposed project and the river and the avoidance of all littoral wetlands. (Figure 3).  

 

b. Are any state-listed (endangered, threatened or special concern) species, rare plant communities or other sensitive ecological 

resources on or near the site?  _X_Yes   __No 

 

If yes, describe the resource and how it would be affected by the project. Describe any measures that will be taken to minimize 

or avoid adverse impacts.  Provide the license agreement number (LA-___) and/or Division of Ecological Resources contact 

number (ERDB 20080298) from which the data were obtained and attach the response letter from the DNR Division of 

Ecological Resources .  Indicate if any additional survey work has been conducted within the site and describe the results.  

 

Identified Resources 

During the conceptual planning stages of this project, there was no knowledge that the property contained state-

listed species and sensitive ecologic resources.   After Strata met with and solicited comments from all regulatory 

agencies, including BSWR, DNR, ACOE, USFWS, and Big Stone County, they did learn that a state-listed species 

(ball cactus) and several mapped Rare Natural Communities with protected wetlands were located within the 

project footprint.  Understanding the importance of these features, Strata temporarily discontinued all quarry 

design work for a period of two years and focused on gaining a better understanding of the site as recommended by 

all regulatory agencies.  During this time, extensive botanical and wetland surveys to identify and map all state-

listed species and Rare Natural Communities on the property were completed.  

 

Botanical surveys of all rare floral resources were completed by Critical Connections as requested by the DNR.  

During these surveys, additional State-listed species were identified within rock pools (ephemeral) located on some 

granite outcrops that were included within the initial quarry footprint.    Copies of all botanical survey reports are 

included in Appendix B.   

 

All wetland delineation and Rare Natural Community survey work was completed by state-certified wetland 

delineators at WCEC.  The locations of all wetlands, including ephemeral pools which contained many of state-

listed species, were surveyed and mapped within the property.  Rare Natural Communities previously mapped by 

the DNR within the project area were placed on site maps so they could be avoided during subsequent quarry 

design phases.  Copies of all wetland surveys are included in Appendix C.    

 

An active bald eagle nest is located within the Big Stone National Wildlife Refuge approximately 440 feet from 

southern boundary of this property.  The bald eagle is a state listed Special Concern species and is not afforded any 

protections under Minnesota's Endangered Species Statute or the associated Rules.  In August 9, 2007, the bald 

eagle was removed from the federal list of threatened and endangered species due to a rebound in its population.  

Even though bald eagles are de-listed, they are still protected by the Migratory Bird Treaty Act and the Bald and 

Golden Eagle Protection Act.  Based on information outlined by the USFWS, these Acts prohibit the “taking” of 

eagles. 

 

Measures Taken to Avoid/Minimize Impacts 

Following completion of the original 2007 quarry plan (Figure 2), and after multiple field studies, meetings, and 

discussions with ACOE, Big Stone County, BWSR, and the DNR,  the quarry layout was extensively modified to 

avoid and/or minimize potential impacts to fish, wildlife and ecologically sensitive resources.  Under the final 

proposed quarry plan (Figure 3), all impacts have been significantly reduced and existing rare natural features are 

afforded permanent protection not currently available under existing land use.  

 

Listed below are all measures taken to avoid/minimize impacts to state-listed species, rare plant communities, or 

other sensitive ecological resources from the proposed project: 

 

1) Quarry Relocation/Reconfiguration 

The original  quarry plan was simply designed to minimize impacts to delineated wetlands while targeting the 

most accessible granite located in various out-crops located on the property.   Prior to moving forward with any 

permit applications, the Strata Team organized an on-site meeting with all regulatory agencies to discuss the 
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feasibility of the proposed quarry plan.   During this meeting, Strata learned that the very outcrops that 

contained the most accessible granite, also were designated as Rare Natural Communities that contained state-

listed species and hence protected from disruption.   Strata then began the next phase of quarry planning 

beginning with the identification of all state-listed species (Appendix B) and Rare Natural 

Communities/wetlands (Appendix C) on the property and ending with a final proposed quarry plan that all 

regulatory agencies tentatively agreed included sufficient protections and mitigation that could be permitted 

within the current listed-species and wetland laws.  

 

Following multiple meetings with the various regulatory agencies regarding quarry planning options, the 

proposed quarry plan was finalized in June 2010.  This proposed plan avoids impacts to: all state-listed 

endangered species except for 3.7% of the identified ball cacti, all state-listed special concern species except for 

3.9% of the Water Hyssop , all designated Rare Plant Communities, all ephemeral pools, and all but 3.26 acres 

of the most degraded wetlands on the property.   Most notably, the final proposed quarry plan includes the 

complete relocation of the quarry further north to avoid the granite outcrops that were not heavily grazed and 

targets granite that is either buried under various depths of clayey sediments, or is within the intensively grazed 

granite outcrop which no longer contains rare features.     

 

A summary of efforts to avoid rare ecological features during the quarry relocation/reconfiguration process 

between 2007 and 2010 are outlined in Table 2 below: 

 
Table 2: Summary of Impacts for Initial Quarry Plan versus Proposed Quarry Plan       

State-Listed Species Initial Plan  

(2007) 
Final Proposed Plan 

(2010) 

Ball cactus (MN endangered) 

Mudwort (MN special concern) 

Wolf’s Spikerush (MN endangered) 

Hairy water clover (MN endangered) 

Blackfoot quillwort (MN endangered) 

Three-stamen waterwort (not listed-proposed threatened) 

Larger water-starwort (MN special concern) 

Water hyssop (MN special concern) 

Small white lady’s slipper orchid (MN special concern) 

Total 

3,508 specimens 

1,770 specimens 

3,750 specimens 

3,000 specimens 

2,000 specimens 

150 specimens 

750 specimens 

1,912 specimens 

229 specimens 

17,069 specimens 

130 specimens 

0 specimens 

0 specimens 

0 specimens 

0 specimens 

0 specimens 

0 specimens 

76 specimens 

0 specimens 

206 specimens 

Rare Natural Communities 
Ephemeral wetland pools on bedrock 

 

1.1 Acres  

 

0 Acres 

Wetlands 
(Type 1 – 8) 

 

4.18 Acres 

 

3.26 Acres 

 

 

2) Rare Plant Protection Area Designation 

Even with all quarry revisions outlined above, not all impacts to protected species (ball cactus) could be 

avoided.  Following preliminary coordination with the DNR Ecological Services Division, a preliminary taking 

threshold was determined and a feasible mitigation plan for the proposed taking was devised.  Specifically, the 

mitigation plan includes the establishment of a 59 acre Rare Plant Protection Area (RPPA) consisting of the 

most ecological diverse portion including the southern granite outcrops on the property (Appendix B, Figure 3).  

The permanent protection of this RPPA, from current and any future land use, would be ensured by deeding 

the RPPA parcel to the Big Stone National Wildlife Refuge (BSNWR) as proposed by the land owner and 

Strata.  

 

3) Watershed Evaluation/Protection 

During the final planning stages associated with the relocation of the quarry further north, concerns were 

raised by the TEP Panel regarding impacts to existing micro-watersheds which supply hydrology to wetlands 

identified on the property.   As a result, Strata completed a detailed site specific watershed evaluation which 

identified the size of the micro-watersheds on the property and evaluated the degree of impact from the 

proposed quarry.  Following the completion of the watershed evaluation, the quarry plan was amended to avoid 

the waterway that supplies water from the east side of the quarry to the large wetland located west of the 
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quarry (wetland W10) and between the quarry and the Whetstone Diversion Channel.  With that modification 

to the quarry plan, it was the consensus of the TEP Panel that the proposed quarry would not adversely reduce 

the size of any micro-watersheds to the extent necessary to negatively impact wetland hydrology.   Details of the 

site specific watershed analysis are outlined in the Amended Request for Replacement Plan Findings and 

Decision, Appendix C - Hydrology Assessment. 

 

Since the completion of the site watershed evaluation, it was confirmed via on-site observations that flooding 

from the Whetstone Diversion Channel was an additional source of hydrology to wetland W10.  This 

observation would further alleviate the potential for the proposed quarry to negatively affect wetland 

hydrology to this wetland.  

 

4) Wetland Hydrology Monitoring Plan 

Once the quarry plan was finalized, concerns were raised by the TEP Panel that the proposed quarry could 

drain nearby wetlands via subsurface lateral effect.  Strata does not anticipate the draining of site wetlands 

surrounding the proposed granite quarry as the site wetlands are; depressional wetlands which obtain 

hydrology from surface water runoff rather than groundwater, are underlain by low permeability clay soils 

separating the wetland from the underlying bedrock, and most importantly the observation of similar 

depressional wetlands adjacent to active quarries in the area.    

 

As confirmation, Strata has proposed a Wetland Hydrology Monitoring Plan as part of the proposed project.  

The primary objective of the Wetland Hydrology Monitoring Plan (WHMP) is to observe and record water 

levels of site wetlands adjacent to the quarry, prior to, and during mining activities to determine if quarry 

mining operations affect wetland hydrology.  Specifically, site wetlands W3, W10, and W11 will be monitored in 

accordance with the Technical Standard for Water Table Monitoring of Potential Wetland Sites (U.S. Army Corps 

of Engineers 2004), Water Table Monitoring Project Design (U.S. Army Corps of Engineers 2006), and Installing 

Monitoring Wells/Piezometers in Wetlands (U.S. Army Corps of Engineers 2000).  In addition to monitoring 

water levels in the site wetlands, observations of hydrophytic vegetation, possible quarry seepage, and possible 

dewatering of the quarry itself will also be documented.  Wetland hydrology monitoring will provide a baseline 

data set for detection and evaluation of any unexpected future impacts.  Comparison of the data sets will allow 

the agencies to identify potential affects to site wetlands.  Details of the site specific WHMP are outlined in the 

Wetland Hydrology Monitoring Plan in Appendix C of the Amended Request for Replacement Plan Findings and 

Decision, February 2010. 

 

In the event that WHMP identifies that the quarry has negatively affected wetland hydrology, Strata will either 

have to mitigate the impact or restore the lost hydrology as required by the Wetland Conservation Act.    

 

5) Fisheries Habitat Impact 

During the generation of the Wetland Replacement Plan Finding of Fact summarized below and included in 

Appendix C, concern was expressed that the quarry may negatively impact spawning habitat provided by 

littoral wetlands located along the Whetstone Diversion Channel specifically identified as wetland W10 

(Appendix C).   Even though the quarry was designed to avoid all impacts to W10, the concern that the quarry 

could potentially indirectly drain W10 and thereby negatively affect its use for spawning remained.   Strata 

contends that there are several wetlands currently adjacent to existing quarries in the area that appear 

unaffected, and these observations suggest that indirect impacts to wetlands adjacent to the proposed quarry 

are highly unlikely.  In addition, in April 2010 it was confirmed that a major source of hydrology to W10 was 

overland flooding from the Whetstone Diversion Channel.  This additional major source of hydrology in 

conjunction with the proposed WHMP, should help alleviate concern that these adjacent wetlands would be 

drained by the proposed quarry.     

 

6) Bald Eagle Protection 

To avoid an incidental taking of bald eagles, Strata utilized guidance from the United States Fish and Wildlife 

Service (USFWS) for minimizing and avoiding the disturbance of bald eagles from mining.  The USFWS 

guidance for avoiding impacts include: 1) maintaining a buffer of at least 330 feet between the nest and the 

mining activities, 2) restricting any construction within 660 feet during the nesting season (February-July), and 

3) maintaining a landscape buffer that screens the mining activity from view of the nest.   
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The originally planned 2007 quarry would have been located within sight of the active eagle nest located 

approximately 440 feet away.  During the quarry redesign process, the proposed quarry was moved north to 

avoid the rock outcrop along the southern border of the property.   This relocation increased the distance 

between the eagle nest and the quarry to over 1,150 feet and preserved the south granite outcrop which serves 

as a permanent buffer and visual barrier.  

 

In addition to the relocation of the quarry, quarry development procedures will also help avoid an incidental 

taking of a bald eagle.  After all approvals are received, Strata will begin mining in the northern most end of 

Quarry Area #1 located over ½ mile from, and beyond sight of, the active eagle nest (Figure 3).  The mine will 

be opened up with the detonation of underground explosive charges which would not constitute a loud, 

intermittent noise.   As the mine becomes large enough, all mining activity will be moved below surface grade 

which has an added benefit of less noise and visual disturbance.   Unlike existing quarries in the area, this 

quarry is designed to transport all mined granite from the quarry and to the adjacent rail link via a rubber 

conveyor.  This method of product transport significantly reduces the noise and disruption typically associated 

with granite quarries using trucks to haul the mined granite.  

 

Not withstanding all the above measures taken to avoid the non-purposeful take of a bald eagle, the eagles 

themselves have demonstrated a tolerance to similar activities at the nearby existing granite quarries in the 

area.  The distances between the active eagle nest and the closest edge of the existing nearby quarries are: 

 

Eagle Nest – Proposed Strata Quarry = 0.22 miles 

Eagle Nest – Existing Cold Spring Granite Quarry = 0.35 Miles 

Eagle Nest – Existing Ortonville Stone Quarry = 0.95 Miles 

 

This established tolerance to the existing quarries combined with the design and operation of the Strata quarry 

should ensure that the proposed quarry will not disrupt the bald eagles nesting in the adjacent Wildlife Refuge.   

 

Summary of Measures Taken to Avoid/Minimize Impacts 

Strata worked closely with all regulatory agencies during the quarry planning stages in an effort to create a project 

that was both fiscally feasible and provided the required protections of rare features that would allow the project to 

be permitted.   Since final approvals (ie. permits) cannot be obtained prior to completion of the EAW process, 

Strata worked closely with all regulatory agencies during the design stages to generate a quarry plan that provided 

protections and/or mitigation to rare features that the project could be could be permitted within the State 

Endangered Species Law, the State Wetland Conservation Act, and the Federal Clean Water Act following the 

completion of the EAW process.  Supporting documentation acknowledging the measures taken to avoid/minimize 

impacts associated with this project are included in Appendix D and include: 

• Minnesota Wetland Conservation Act Sequencing Findings of Fact documenting the proper wetland 

avoidance sequencing has been adequately addressed.    

• Minnesota Wetland Conservation Act Technical Evaluation Panel Finding of Fact recommending approval of 

the proposed wetland replacement plan for all delineated wetlands on the project where impacts were 

unavoidable. 

• Minnesota Department of Natural Resources – Ecological Services Correspondence outlining the negation 

process involving the complete redesign of the quarry to avoid impacts to all protected species except for 

approximately 3.7% of the ball cacti and the establishment of a 59 acre Rare Plant Protection Zone as a 

mutually acceptable mitigation measure.  

• United States Fish and Wildlife Service – Certification Non-Purposeful Take Avoidance certifies that Strata 

has followed the USFWS’s recommendations for avoiding non-purposeful take of bald eagles due to mining 

activities.  
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12.   Physical impacts on water resources. Will the project involve the physical or hydrologic alteration, dredging, filling, 

stream diversion, outfall structure, diking, and impoundment of any surface waters such as a lake, pond, wetland, stream or 

drainage ditch?  X Yes   __No   If yes, identify water resource affected and give the DNR Public Waters Inventory number(s) if 

the water resources affected are on the PWI:  Describe alternatives considered and proposed mitigation measures to minimize 

impacts. 

Wetland Impact Summary:                                                                                               

The project was designed to avoid and/or minimize impacts to all wetlands identified with the project footprint.  

Due to the large scale of this project, some wetland impact was unavoidable.  The project was designed to avoid all 

impacts to high quality wetlands while minimizing impacts to the degraded wetlands located at the site.  No lakes, 

ponds, streams, drainage ditches or wetlands listed on the DNR Public Waters Inventory will be impacted.  

Complete copies of wetland reports are included in Appendix C.   

 

A total of 3.26 acres of wetland will be impacted by the proposed project (railroad siding track = 0.75 acres, site 

access road = 1.32 acres, conveyor line/road = 0.88 acres, and the quarry area = 0.31 acres).  The wetland impacts 

will affect the following wetland plant communities; 0.22 acres of Type 1 (Seasonally flooded) wetlands, 0.81 acres of 

Type 2 (Fresh meadow) wetlands, and 2.23 acres of Type 3 (Shallow Marsh) wetlands.  A detailed summary of all 

proposed wetland impacts are summarized in the table below.  

 

Table 3: Wetland Impact Summary  

Wetland 

Impact #  

Associated 

Infrastructure 

Wetland plant 

community 

type 

Predominant vegetation in 

impacted wetland area 

Size of 

area 

impacted 

1 Railroad siding Shallow Marsh Reed canarygrass, cattails 0.02 acres 

2 Railroad siding Shallow Marsh Reed canarygrass, cattails 0.22 acres 

3 Railroad siding Fresh meadow Reed canarygrass, stinging nettle 0.40 acres 

4 Railroad siding Fresh meadow Reed canarygrass, stinging nettle 0.11 acres 

5 Site Access Road Shallow Marsh Reed canarygrass, cattails, goldenrods 0.61 acres 

6 Site Access Road Shallow Marsh Cattails, reed canarygrass 0.29 acres 

7 Site Access Road Fresh meadow Prairie cordgrass 0.02 acres 

8 Site Access Road Shallow Marsh Reed canarygrass, Prairie cordgrass 0.40 acres 

9 Conveyor Line/Road Fresh meadow Reed canarygrass, Prairie cordgrass 0.19 acres 

10 Conveyor Line/Road Shallow Marsh Reed canarygrass, cattails 0.50 acres 

11 Conveyor Line/Road Shallow Marsh Prairie cordgrass 0.19 acres 

12 Quarry Area #3 Fresh meadow Reed canarygrass, Prairie cordgrass 0.09 acres 

13 Quarry Area #2 Seasonally flooded Grass sp. 0.07 acres 

14 Quarry Area #2 Seasonally flooded Grass sp. 0.06  acres 

15 Quarry Area #2 Seasonally flooded Grass sp. 0.09  acres 

                                                                                                                                                        Total  Acres      3.26  acres 

 

 

Alternatives Considered: 

The initial quarry concept plan has been redesigned and revised on numerous occasions over the past four years in 

an effort to avoid and minimize impacts to rare plant populations, rare habitats and geologic features, and wetlands 

(Figure 2).  The quarry footprint was redesigned to avoid all impacts to wetlands with the exception of a 0.09 acre 

fresh meadow wetland impact from an essential road crossing and a 0.22 acre impact of seasonally flooded wetlands 

within the current feedlot area.  The quarry access road and the overland conveyor were designed to minimize 

wetland impacts by placement on upland where possible and crossing wetlands at the narrowest locations.  The 

railroad siding is proposed to be constructed within the railroad right-of-way.  Due to the nature of railroad 

construction, the 0.75 acres of wetland impact could not be avoided.  The wetland impact avoidance and 

minimization is outlined in the sequencing argument Amended Request for Sequencing Findings of Fact in Appendix 

C.  A comparison of wetland impacts proposed between the initial quarry plan and the current quarry plan is 

summarized in the table below. 
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 Table 4: Wetland Minimization Summary  

October 7, 2007 – Initial Quarry Plan 

Total Wetland Impacts 4.18 acres 

Ephemeral Wetlands Within Total Wetland Impacts 0.69 acres 

January 26, 2010 – Final Proposed Quarry Plan  

Total Wetland Impacts 3.26 acres 

Ephemeral Wetlands Within Total Wetland Impacts 0.0 acres 

 

Proposed Mitigation: 

The 3.26 acres of unavoidable impacts will be mitigated through wetland replacement and the purchase of wetland 

bank credits.  The replacement plan achieves wetland mitigation through the enhancement and preservation of the 

exceptional natural resource value of the wetlands and associated upland buffer within the 59 acre Rare Plant 

Protection Area.  Remaining wetland mitigation will be achieved through the purchase of wetland bank credits 

from the Big Stone County Highway Department. The Application for Withdrawal of Wetland bank Credits will be 

submitted with the Minnesota Local/State/Federal Application Forms for Water/Wetland Projects to be completed 

after the submission of the Environmental Assessment Worksheet.  The wetland replacement plan is summarized in 

the table below and included in the Amended Request for Replacement Plan – Findings and Decision (Appendix C).   
   

Table 5: Wetland Replacement Summary 

Wetland Impact 

 Types 

Replacement 

acres needed @ 

2:1 

RPPA Credit 

Available 

(acres) 

Impact 

remaining 

Credits Needed via 

Wetland Bank3 

Impact 

Following 

Mitigation 

ACOE/WCA 

Juridictional 3.84 0.92 2.92 2.92 0 

WCA Only 

Jurisdictional 2.73 0.92 1.81 1.81 0 

Totals 6.57 1.84 4.73 4.73 0 

 

13. Water use. Will the project involve installation or abandonment of any water wells, connection to or changes in any public 

water supply or appropriation of any ground or surface water (including dewatering)?  X  Yes   __No 

 

If yes, as applicable, give location and purpose of any new wells; public supply affected, changes to be made, and water 

quantities to be used; the source, duration, quantity and purpose of any appropriations; and unique well numbers and DNR 

appropriation permit numbers, if known. Identify any existing and new wells on the site map. If there are no wells known on 

site, explain methodology used to determine. 

Before processed granite aggregates can be shipped as a usable product, they must be washed.  A total of three or 

four holding (settling) ponds will be utilized to supply recycled water for the washing of these aggregates. The total 

volume of fresh water needed for these operations is directly tied to market demands and is difficult to accurately 

quantify, however based upon reasonable future demand forecasts, the annual fresh water needs are estimated to 

be: 

        Initial filling of holding ponds                                  7.7 acre feet  

        Production (washing) fresh water needs                   43.9 acre feet 

        Replace stockpile moisture loss                                    9.8 acre feet 

        Evaporation loss in holding ponds                              1.9 acre feet 

        Misc water use (dust control, roads, etc)                         1.1 acre feet 

                                      Total fresh water needs                     64.3 acre feet      

The preferred source of this water would be the Whetstone Diversion Channel, but a well could be installed.  In 

either case, Strata will need to work with the MDNR Waters Division to obtain a Water Appropriations Permit. 
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14. Water-related land use management district.  Does any part of the project involve a shoreland zoning district, a 

delineated 100-year flood plain, or a state or federally designated wild or scenic river land use district?       Yes   _X_No 

 

100-Year Flood Plain 

The west side of the quarry follows wetland W10 which is the eastern boundary of the 100-year flood plain.  

Therefore, the project is located just outside the mapped flood plain. 
 

Shoreland District 

The nearest part of the proposed quarry to the Whetstone Diversion Channel is the perimeter road located 607.8 

feet away.   The Big Stone County Shoreland District includes all land within 300 feet of a river, therefore this 

project is not located within a shoreland zoning district.   

 

  

If yes, identify the district and discuss project compatibility with district land use restrictions. 

 Not Applicable 

 

 

15. Water surface use. Will the project change the number or type of watercraft on any water body?  __Yes   X    No 

 If yes, indicate the current and projected watercraft usage and discuss any potential overcrowding or conflicts with other 

uses. 

 

16. Erosion and sedimentation. Give the acreage to be graded or excavated and the cubic yards of soil to be moved:     

   

Quarry Access Road: 5,746 Ln Ft x 56 ft ROW (7.39 acres) x 2.50 ft avg depth =   23,845 CY  

Quarry Area #1 Soils: 36.82 acre soil disturbance x 7.10 ft avg depth =   421,761 CY 

Quarry Area #2 Soils: 18.21 acre soil disturbance x 7.43 ft avg depth =   218,284 CY 

Quarry Area #3 Soils: 35.48 acre soil disturbance x 5.50 ft avg depth =   314,826 CY 

Crossings between Quarry 1 & Quarry 3: 0.015 acre x 12 ft avg depth =     290 CY 

 

  Estimated Totals : 97.9 acres to be graded  and 979,006 CY of soils handled  

 
Describe any steep slopes or highly erodible soils and identify them on the site map. 

   

Based on the Custom Soil Resource Report for this site (Appendix E), one soil type located within the property 

contains steep slopes between 1-25% (923C Copaston-Rock Outcrop).  This soil type comprises 42.1% of the project 

area and includes the granite outcrops that will be contained within the quarry itself.  No soil types within the 

project boundary were identified as highly erodible.  

 

Describe any erosion and sedimentation control measures to be used during and after project construction. 

Strata must implement best management practices during and after project construction.  The erosion and 

sedimentation control measures to be proposed must be outlined in the Storm Water Pollution Prevention Plan 

(SWPPP) submitted to the MPCA for approval prior to the beginning of construction.    Strata is following MPCA 

guidance titled Stormwater Program for Construction Activity: Steps to Construction and is waiting until the 

completion of this environmental review prior to completing and submitting the SWPPP and the NPDES Permit 

Application to the MPCA. A copy of the General Stormwater Permit is included within this EAW for reference 

(Appendix F).  
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17. Water quality: surface water runoff 

 

a. Compare the quantity and quality of site runoff before and after the project. Describe permanent controls to manage or treat 

runoff. Describe any stormwater pollution prevention plans.  

This site consists of 478 acres of intensively grazed pasture and feedlot where animals are currently allowed to wade 

directly within the site wetlands and streams.  Conversely, the proposed project is a quarry and will by design act to 

contain site runoff on site. Therefore the quantity of the runoff is not expected to increase after the project is 

constructed.  Since the proposed project will be regulated under the MPCA’s Stormwater Program, any runoff 

water will be adequately retained and treated prior to discharge.  Therefore, the quality of the site runoff could 

actually improve after the project is constructed.   As referenced above, a final SWPPP will be prepared and 

submitted to the MPCA for approval once the environmental review process is complete.   

 

b. Identify routes and receiving water bodies for runoff from the site; include major downstream water bodies as well as the 

immediate receiving waters. Estimate impact runoff on the quality of receiving waters.    

 

Runoff from this site eventually reaches the Whetstone Diversion Channel which is part of the Minnesota River.   

The Minnesota River in this area is identified by the MPCA as impaired water due to the presence of mercury.  In 

areas further downstream, the river is impaired due to concentrations of fecal coliform.  The proposed project will 

not contribute to mercury already present in the river and levels of fecal coliform are expected to be reduced with 

the implementation of the proposed project.  

 

18. Water quality: wastewaters 

 a. Describe sources, composition and quantities of all sanitary, municipal and industrial wastewater produced or treated at 

the site. 

 

Industrial or municipal wastewater will be produced or discharged at this site.   At sometime in the future, a 30’x 

40’office building with a bathroom would be constructed.  This office building would generate an estimated 

maximum of 450 gallons per day of sanitary waste.    
 

b. Describe waste treatment methods or pollution prevention efforts and give estimates of composition after treatment. Identify 

receiving waters, including major downstream water bodies (identifying any impaired waters), and estimate the discharge 

impact on the quality of receiving waters. If the project involves on-site sewage systems, discuss the suitability of site 

conditions for such systems. 

 

All sanitary waste would be treated via a permitted Subsurface Sewage Treatment System (SSTS).    The system 

would be permitted through the county and would need to comply with the Big Stone County Ordinance and MN 

Rules 7080. 
 

c. If wastes will be discharged into a publicly owned treatment facility, identify the facility, describe any pretreatment 

provisions and discuss the facility's ability to handle the volume and composition of wastes, identifying any improvements 

necessary.   

 

 Not Applicable 

 

19.     Geologic hazards and soil conditions 

a. Approximate depth (in feet) to ground water: <1 foot minimum, >117.5 feet average; to bedrock:  0 feet minimum, 7 feet 

average. 

Extensive soil boring data (proprietary company information) has been reviewed by the TEP members and 

demonstrated that the shallow soil types covering the granite bedrock in this area were all low-permeability clays 

and that no underground aquifers between the surface and the underlying bedrock were found. Soil moisture levels 

directly underneath the on-site wetlands were found to be saturated (as expected), but when moving a few feet away 

from the delineated edges of such wetlands, soil moisture levels returned to normal. 
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Describe any of the following geologic site hazards to ground water and also identify them on the site map: sinkholes, shallow 

limestone formations or karst conditions. Describe measures to avoid or minimize environmental problems due to any of these 

hazards. 

 

Sinkholes, shallow limestone formations or karst conditions do not exist in this geologic setting. 

 

b. Describe the soils on the site, giving NRCS (SCS) classifications, if known. Discuss soil texture and potential for 

groundwater contamination from wastes or chemicals spread or spilled onto the soils. Discuss any mitigation measures to 

prevent such contamination. 

 

The majority of overlying soils are silt and clay loams.  The NRCS soil classifications are summarized in the table 

below.  The predominance of low permeability soils significantly reduces the potential for contamination from 

groundwater migration.  There will be no chemicals utilized on the property, but some sanitary waste may be 

generated from a future SSTS system for an office.  The Svea and Esmond-Heimdal loams are rated as slightly 

limiting for mound systems and would serve as suitable sites for this type of SSTS system.   See a complete Custom 

Soil Resource Report for more detail information (Appendix E).  

 

 Table 6: Summary of Soil Types within the Project Footprint 

Map Unit 

Symbol 
Map Unit Name Depth to Water (cm) 

Acres in 

Property 
Percent in Property 

70 Svea loam 60 32.7 31.5% 

450 Rauville silty clay loam 0 7.6 7.3% 

694B 
Zell silt loam, 2-8% 

slopes 
>200 10.7 10.3% 

827B 
Esmond-Heimdal loams, 

2-6% slopes 
>200 9.1 8.8% 

923C 
Copaston-Rock outcrop 

complex, 1-25% slopes 
>200 43.7 42.1% 

 

 

20. Solid wastes, hazardous wastes, storage tanks 

a. Describe types, amounts and compositions of solid or hazardous wastes, including solid animal manure, sludge and ash, 

produced during construction and operation. Identify method and location of disposal. For projects generating municipal solid 

waste, indicate if there is a source separation plan; describe how the project will be modified for recycling. If hazardous waste 

is generated, indicate if there is a hazardous waste minimization plan and routine hazardous waste reduction assessments.  

 

Typical types and amounts of municipal solid waste associated with an office building and a maintenance shop will 

be generated at the proposed quarry.  The solid waste and recyclables will be handled by the local sanitary disposal 

contractor believed to be Waste Management.   Used oil will be generated in the shop during maintenance of site 

equipment.  All used oil will be collected and picked up by a used oil recycler and reused.  

 

 

 
b. Identify any toxic or hazardous materials to be used or present at the site and identify measures to be used to prevent them 

from contaminating groundwater. If the use of toxic or hazardous materials will lead to a regulated waste, discharge or 

emission, discuss any alternatives considered to minimize or eliminate the waste, discharge or emission.  

  

Any household cleaners associated with office and shop use will be handled according to Household Hazardous 

Waste Rules in Big Stone County.   Actual construction plans for the shop have not yet been developed and current 

conceptual layouts feature a “dry shop” without a floor drain.  If prior to the building permitting process Strata 

decides to install a floor drain in the shop, they will need to comply  with all Big Stone County Ordinances and with 

Minnesota Rules 7045 which outlined the storage, handling, and proper disposal of waste. 
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c. Indicate the number, location, size and use of any above or below ground tanks to store petroleum products or other 

materials, except water. Describe any emergency response containment plans.  

 

There will be one or two aboveground diesel fuel storage tank(s) on site to fuel on-site equipment.  Tanks will have 

the appropriate secondary containment measures as stipulated by the MPCA.   
 

 

21. Traffic.   

 Parking spaces added:     10-30        

 Existing spaces (if project involves expansion):  0 

Estimated total average daily traffic generated:  10 cars for employees and 5 trucks if hauling aggregate locally. 

Estimated maximum peak hour traffic generated and time of occurrence:  A maximum of 20 cars for employees from 

7am to 6 pm.   A maximum of 12 trucks/hour (if hauling locally) during daytime business hours.  

 Indicate source of trip generation rates used in the estimates.    Estimates are 

based on actual traffic at similar Strata operated sites.  

 

This quarry is designed to ship the majority of aggregate products to their distant destinations via the railroad.  

Although not anticipated, it is possible that some aggregates may be used in local construction projects and 

transported via truck using the site access road connecting to County Road 17 and US Hwy 75.   Quarry employees 

will drive to the site daily.  

 

If the peak hour traffic generated exceeds 250 vehicles or the total daily trips exceeds 2,500, a traffic impact study must be 

prepared as part of the EAW.  Using the format and procedures described in the Minnesota Department of Transportation’s 

Traffic Impact Study Guidance (available at: http://www.oim.dot.state.mn.us/access/pdfs/Chapter%205.pdf) or a similar local 

guidance, provide an estimate of the impact on traffic congestion on affected roads and describe any traffic improvements 

necessary. The analysis must discuss the project’s impact on the regional transportation system.  

   

22. Vehicle-related air emissions. Estimate the effect of the project's traffic generation on air quality, including carbon 

monoxide levels. Discuss the effect of traffic improvements or other mitigation measures on air quality impacts. 

 

 Not applicable for this project in rural Minnesota. 

 

23.   Stationary source air emissions. Describe the type, sources, quantities and compositions of any emissions from stationary 

sources of air emissions such as boilers, exhaust stacks or fugitive dust sources. Include any hazardous air pollutants (consult 

EAW Guidelines for a listing) and any greenhouse gases (such as carbon dioxide, methane, nitrous oxide) and ozone-depleting 

chemicals (chloro-fluorocarbons, hydrofluorocarbons, perfluorocarbons or sulfur hexafluoride). Also describe any proposed 

pollution prevention techniques and proposed air pollution control devices. Describe the impacts on air quality. 

��

There will be no permanent Stationary Air Emission Sources planned for this project other than the routine fugitive 

dust sources discussed below.   Although not planned, it is possible that a third-party owned temporary asphalt 

plant may wish to locate a portable asphalt plant at the site associated with a nearby temporary construction.   That 

plant would work under completely different air quality permits and approvals.        

�������������������������������

�



Strata Corporation  
Big Stone Quarry 
Page 15 of 18 

 

 

���������������	�
����������Will the project generate odors, noise or dust during construction or during operation?  �

��������������	
�

�

�If yes, describe sources, characteristics, duration, quantities or intensity and any proposed measures to mitigate adverse 

impacts. Also identify locations of nearby sensitive receptors and estimate impacts on them. Discuss potential impacts on 

human health or quality of life. (Note: fugitive dust generated by operations may be discussed at item 23 instead of here.) 

�

�ODORS: No odors will be generated from this project. 

 

NOISE: Four sources of noise will be generated from this project; 

 

1) Bedrock Blasting Noise:  An extremely short duration, low frequency explosive noise generated from a series of 

controlled explosive blasts used to dislodge and break up the granite bedrock. Blasting operations consist of 

certified blast engineers placing a series of explosive charges inside 2½-4” holes pre-drilled 20-35 ft deep into the 

bedrock, and then electronically detonating the charges. A single blast event would involve multiple separate 

explosive charges being detonated milliseconds apart from one another over total time duration of less than one 

second. Typically, this process is repeated a second or third time on the same blast day. Depending upon business 

demands, blasting operations are planned to occur approximately once every week during the construction season 

(late March through early November).  

 

o Blast engineers have visited this site and determined the distance of all nearby homes. The estimated 

seismic and noise decibel levels of a controlled blast event traveling on a direct line of sight to the homes 

along Hwy 75, would create predicted noise and vibration levels that are very low and well within the US 

Bureau of Mines and OSHA regulations. Noise created by the blasting will be audible, but well below 

harmful levels. A blast event produces a very short series of “low frequency thumping” sounds, which 

from the distances involved, would be comparable to the decibels associated with highway truck traffic at 

a 40-50 foot distance or a lawn mower 10-15 feet away, however, the blast noise duration is less than 1 

second in length and will occur an average of 2-3 times per week during the construction season.    

o Notwithstanding the above, it is possible that during initial construction of the access road to the quarry, 

or during other out of ordinary tasks that multiple “small” blasts may be needed during a given day. 

These smaller blasts would create much less noise or vibration impacts that would the primary blasts 

associated with the quarry production routine.   

o Strata will schedule all blasting activities only during normal (daytime) business hours, trying to avoid 

the lunch hour whenever possible.  

o A detailed blast noise analysis completed by explosive experts is included (Appendix G )  

2) Crushing Plant & Heavy Equipment (Construction) Noise: Noise will be generated from the crushing & wash 

plants as rocks are being crushed, screened and conveyed as well as from heavy equipment (haul trucks, loaders, 

excavators, etc) moving about the site. Due to the substantial distances involved between the work site and 

residences along Hwy 75, it is likely that these noises would not be audible from inside the homes. Low noise levels 

would be audible from outside those homes, at levels far below OSHA’s allowable exposure levels. Unlike many 

mining operations, no large and noisy diesel powered 3 phase electrical generators are planned for this site and will 

instead utilize 3 phase electrical power provided by a local utility. Small portable diesel powered generators (ie: 

light plants or portable welders) will be utilized at this site.  

 3) Equipment Backup & Hazard Alarm Noise: Backup alarms on heavy equipment are required by federal 

regulations to warn people on the ground of equipment hazards. Unfortunately these backup alarms can also be 

annoying to nearby residences even at low decibel levels. 

o To address this problem, Strata will utilize a new and improved type of equipment backup alarm that 

 produces a lower frequency, more subtle quacking noise instead of the high pitched beeping noise 
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 commonly found on heavy equipment. Using this type of backup alarm during daylight hours will 

 substantially minimize or eliminate equipment backup alarm disturbances. 

o  For any nighttime operations, Strata will utilize an approved flashing strobe light type of backup 

 alarm to eliminate alarm noise altogether (strobes cannot be used for daylight operation).  

o Hazard alarms are required to warn people around the work site of plant startup and imminent blast 

 operations hazards. They are a multi-frequency alarm that emits noise over a short time duration (ie: 

 5-15 seconds). Although their use is not frequent, these alarms will be utilized on this project and will 

 likely be audible at low levels to Hwy 75 residents when outside their homes. 

 

 4) Railcar Loading Noise: Railcars will be loaded with aggregates on the south side of the BNSF main line tracks 

(south side of US Hwy 75). To minimize or eliminate the noise of the aggregates being loaded into the railcars, 

Strata plans to construct a metal building with sound insulation over the top of the railcars being loaded. This will 

virtually eliminate noise disturbances of the aggregates falling into the railcars, and should be inaudible from inside 

the nearby homes. The railcars will be moved during this railcar loading and shipping process via a railroad 

locomotive. Locomotive engine and railcar movement noise will be low but audible.  

Noise Levels 

The noise decibel levels encountered are influenced by many factors beyond just the original decibel levels emitted 

from the source. Sound waves are reduced by increasing the distances involved and are reflected away by 

obstructing surfaces such as rock outcrops, hills, sight and sound soil berms, buildings, trees, etc. Conversely, sound 

waves are increased by reducing the distances involved and can be reflected downwards by atmospheric conditions 

(ie: temperature inversions, air density or heavy cloud cover) which can in turn redirect sound waves downwards 

towards unintended recipients. 

 

o Distance to Hwy 75 residences varies from over 2,900 to >4,000 feet (ie: about 9-16 city blocks) from the 

initial location of the quarry. If over several decades, the quarry grew to its maximum potential size, the 

distances from the outer edges of the quarry would still be about 1,380 to >3,000 feet away (ie: about 4-10 

city blocks). 

o Given the distances involved to these residences, no noise decibel levels emitted from any source on this 

project are expected to be at levels near or exceeding OSHA’s allowable exposure levels.  

 

DUST: This project will have a MPCA Air Quality Permit which will require compliance with state and federal air 

 quality standards. The fugitive dust generated at this site will come from two sources. 

 

1) Heavy equipment and truck movement (non-stationary): Access roads and common equipment movement routes  

     in and around the site will be graveled to help reduce fugitive dust generation. 

 

2) Production of aggregates (stationary crushing, screening & conveying equipment): Excessive dust created during 

this process will be mitigated by dust abatement techniques (ie spray and mist bars).   

 

25.  Nearby resources. Are any of the following resources on or in proximity to the site? 

 Archaeological, historical or architectural resources?  __Yes   X  No    

 

The State Historic Preservation Office (SHPO) did not respond to the March 26, 2008 resources request submitted 

by WCEC (Appendix H).   When archaeological, historical or architectural recourses have not been identified on a 

parcel in question, the SHPO office customarily doesn’t respond to these requests.  

 

 Prime or unique farmlands or land within an agricultural preserve?  __Yes   _X_No 

 Designated parks, recreation areas or trails?   X Yes   __No 

 Scenic views and vistas?  _X_Yes         No  

  Other unique resources?    X Yes         No    See Question 11 regarding the identification, avoidance, and mitigation of 

              ecological resources.  
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If yes, describe the resource and identify any project-related impacts on the resource. Describe any measures to minimize or 

avoid adverse impacts. 

 

The Big Stone National Wildlife Refuge is located immediately south of this property.  The entire quarry was moved 

northwards to protect the large scenic granite outcrop located on the south side of the property adjacent to the 

refuge.  This scenic granite outcrop will remain in place and provide visual barrier between the proposed project 

and the refuge. 

 

There is a bike path located on the same property as the proposed quarry.  The property owner granted an 

easement to the county to install the bike path following discussions between the County, Strata and the property 

owner, in which all parties agreed that the presence of the bike path would not disrupt future permitting of the 

proposed Strata quarry.  

 

26. Visual impacts. Will the project create adverse visual impacts during construction or operation? Such as glare from intense 

lights, lights visible in wilderness areas and large visible plumes from cooling towers or exhaust stacks?  __Yes   X   No 

 If yes, explain.    

  

27. Compatibility with plans and land use regulations. Is the project subject to an adopted local comprehensive plan, land 

use plan or regulation, or other applicable land use, water, or resource management plan of a local, regional, state or federal 

agency?    X   Yes   __No.   

 If yes, describe the plan, discuss its compatibility with the project and explain how any conflicts will be resolved. If no, 

explain.   

 

The land use for this project is regulated by Big Stone County by way of a Conditional Use Permit.     Strata 

anticipates that all the provisions outlined in this EAW to avoid and/or minimize impacts and conflicts will be 

properly addressed in the Conditional Use Permit Application for this project.     

 

 The Conditional Use Permit Application will address: 

 

• Site and sound berms 

• Soil handling and reclamation measures 

• Hours of operation 

• Blasting limitations 

• Dust control 

• Ecological protection measures 

• Multiple operational noise controls 

• Truck traffic minimization via rail load-out facility 

 

   

28. Impact on infrastructure and public services. Will new or expanded utilities, roads, other infrastructure or public 

services be required to serve the project?    X  Yes   __No.   

 If yes, describe the new or additional infrastructure or services needed. (Note: any infrastructure that is a connected action 

with respect to the project must be assessed in the EAW; see EAW Guidelines for details.) 

 

The quarry is designed to utilize the railroad as the primary method to transport the finished aggregates to their 

final destinations.  An overland conveyor line will be constructed to transport the finished aggregates from the 

quarry area to the railroad northeast of the quarry. A new series of railroad tracks will be constructed adjacent to 

the existing BNSF mainline (on BNSF ROW) to accommodate the loading of 90 car unit trains which will be used to 

transport the aggregates.    

 

An access road will be constructed between the quarry and County Road 17 located to the southeast.  County Road 

17 is currently utilized by the two nearby existing granite quarries and the wildlife refuge and no additional public 

infrastructure or services would be needed for this project. 
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Figure 2 
 

        Original Quarry Plan (2007) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 

 

 

 

 

Figure 3 
 

         Final Proposed Quarry Plan 
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 PUBLIC NOTICE 
 CLOSE PROXIMITY OWNERS AND LOCAL OFFICIALS 

 BIG STONE COUNTY PLANNING COMMISSION 

 

Notice is hereby given that the Big Stone County Planning Commission will hold a public 

hearing on Thursday, January 5, 2012 in the Memorial Building at 7:30 PM in Clinton, MN.  

 

Conditional Use Permit: Strata Corporation - Bill LaFond, Project Manager 

Property Owners: Gayle Hedge and Colleen M. Hedge 

Legal Description: That part of Township One hundred twenty-one (121) North, Range Forty-

six (46) West, ORIGINAL, Big Stone County, Minnesota, described as 

follows: The South Half of the Southwest Quarter (S1/2 SW1/4) lying 

southwesterly of the railroad right of way in Section Fifteen (15) of said 

Township. That part of Government Lot Five (5) lying southerly of the 

railroad and easterly of the center of the Whetstone Diversion Channel and 

Government Lot Six (6) easterly of the  Whetstone Diversion Channel, all 

being located in Section Sixteen (16) of said Township. That part of 

Northeast Quarter of the Northeast Quarter (NE1/4 NE1/4), Government 

Lot One (1), Government Lot Three (3), and Government Lot Four (4), all 

being located easterly of the center of the Whetstone Diversion Channel, 

and all being located in Section Twenty-one (21) of said Township. That 

part of the Northwest Quarter (NW1/4) lying southerly of the railroad right 

of way, EXCEPTING Outlot 2; Government Lots One (1) and Two (2) 

lying easterly of the center line of the Whetstone Diversion Channel; and 

the East Half of the Southwest Quarter (E1/2 SW1/4) and the South Half 

of the Southeast Quarter (S1/2 SE1/4), EXCEPT Outlots One (1) and 

Three (3), all located in Section Twenty-two (22) of said Township. Said 

tract contains 478 acres more or less and is subject to any easements of 

record. 

 

 

The applicant is requesting a conditional use permit to establish a 100+ acre granite quarry on the 

above described property which is zoned as Agricultural and Open Space District.  The request 

complies with Sections 8.2.3.3. and 8.4.3.2. of the Big Stone County Land and Related 

Resources Management Ordinance, 2011.   

  

All persons interested may appear and be heard at said time and place, or submit views in writing 

or by representative.  If you know of any interested property owner who, for any reason, has not 

received a copy of this notice, please inform him/her of the time and place of the hearing. 

 

Dated: December 21, 2011 

By the order of the Big Stone County Planning Commission 

Ronda Maas, Deputy Environmental Officer 

20 SE 2nd Street 

Ortonville, MN  56278 
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